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10 

1 (Deposition Exhibits No. 4247 and 4248 was 

2 marked for identification and are bound 

3 separately.) 

4 

5 LEAH MITCHELL, 

6 having been first duly sworn, testified as follows: 

7 

8 EXAMINATION 

9 

10 BY MR. L'ORANGE: 

11 Q. Ms. Mitchell, my name is Chris L'Orange. I 

12 am an attorney who represents the Lorillard Tobacco 

13 Company in this action. I will be taking the 

14 deposition on behalf of Lorillard and other 

15 defendants in a lawsuit that has currently been 


A&P00003717 and A&P00003683 to 
A&P00003698) 

16-page document entitled California 
Department of Health Services Tobacco 
Control Media Campaign, July - December 
1996 Recommended Flowchart, Presented 
by Asher/Gould Advertising, 06/11/96 
(Production Nos A&P00003720 
to A&P00003737) 
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09:40:02 


09:40:16 


09:40:38 


09:40:52 


16 filed in the venue of San Diego, California. 

17 The purpose of the deposition is to get 

18 some grasp of your involvement as a media purchaser 

19 on behalf of Asher & Partners with respect to 

20 Children and Families Commission of California. 

21 This morning I will be asking you a series 

22 of questions, and I will ask you to respond out loud 

23 and in words, if you would. Please try and avoid 

24 shakes of your head or responding with an "uh-huh" 

25 or "huh-uh." While we normally do that in 

26 conversation, it's very difficult for the court 

27 reporter to take that down. And all of us here want 

28 an accurate record. So if you could make sure your 


11 


1 answers are audible and in words, it would be 

2 appreciated. 

3 My questions are not designed to trick or 

4 mislead you in any way. And I can assure you, we 

5 will get into things that, because I don't have an 

6 advertising background, are going to be virtually 

7 opaque and incomprehensible. And I mean to be 

8 perfectly straightforward to you, so there is no 

9 hidden agenda in what I am asking in the questions; 

10 it's merely the mechanism the law affords me to get 

11 all the fact that would be solely in your knowledge. 

12 If you think I am asking you to guess or 

13 speculate, please stop me and tell me. Mr. Vanderet 
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and I will try to work out some approach to the 
question so that perhaps we can get the information 
we want in this matter so you are not forced to 
guess or speculate. If we can't do that without 
making you feel you are being backed into a corner 
or it asks for speculation, tell me, and we will 
move on. What we want on the record is factual 
recollection and not a guess or speculation. 

Now, having said that, from time to time 
there may be questions wherein I am asking you for 
an estimate. The law does permit me to get from you 
your best recollection or your best estimate, 
provided I give you enough facts to work with. 

Again, if you feel, when I am asking you 
for an estimate, that I am pushing you into a guess 


12 


1 

2 

3 

4 

09:41:54 5 

6 

7 

8 
9 

09:42:08 10 
11 
12 


or speculation, please stop me, tell me, and we will 
try to rephrase the question again. 

When the depo, or deposition, is completed 
it will be transcribed into a small booklet. We 
will work out a procedure where you are given an 
opportunity to review that booklet. You may make 
any changes to your testimony you so desire. Please 
remember, however, that any changes that you are 
making can be commented on by any of the attorneys 
if and when this matter goes to trial. And our 
finder of fact in this case is a judge, and we can 
argue your changes to the judge. And he can draw 
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any inference from our arguments that he deems 
advisable. 

Lastly, while we are doing this in the 
comfort and splendor of a conference room, the 
testimony that you give here today does carry the 
same force and effect as if you were testifying in a 
court of law. So the penalty of perjury, as we see 
on Perry Mason, when they are caught in 
inconsistencies on the witness stand, are as 
applicable in this proceeding as in the courtroom. 

Any questions about what I have covered so 

far? 

A. No. 

Q. Can I have your full name for the record, 
please? 

A. Leah Mitchell. 
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1 

2 

3 

4 

09:42:58 5 

6 

7 

8 
9 

09:43:14 10 


Q. And you are currently employed by Asher & 
Partners? 

A. Yes. 

Q. In what capacity? 

A. I am Director of Media Services. 

Q. If I could have the record reflect that we 
are marking as next in order the notice, the 
original notice of taking Ms. Mitchell's deposition 
and an amended notice indicating the deposition date 
had been changed to today. 
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Now, the original deposition notice did 
have appended to it a request for documents to be 
produced at the deposition that pertained to the 
Children and Families Commission. 

Do you have any documents that you brought 
with you today? 

A. No. 

Q. All right. Did you make any search for any 
documents? 

A. I had a — 

MR. VANDERET: The company previously made 
a search and produced to my understanding what they 
thought was responsive. 

MR. L'ORANGE: Okay. That was actually 
going to be my next question. 

BY MR. L'ORANGE: 

Q. Did you participate in the original search 
for the documents that were produced by Asher in 


14 


09:44:14 


1 response to our request for all documents pertaining 

2 to Children and Families Commission? 

3 A. I directed the search to produce the 

4 documents, yes. 

5 Q. Okay. Now, this came out or came up in 

6 Ms. Ward's deposition last week. One of the items 

7 that we did not receive, and we were not sure 

8 whether documents existed in this category, but 

9 there were no internal memoranda, transmittal 
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letters, summaries of meetings, or any documents 
that memorialized the course of business, if you 
will, from the retention of Asher & Partners through 
the media campaign which aired between January and 
May of this year. 

Are there such documents in the possession 
of Asher that you are aware of? 

A. I am not aware of whether there are or not. 

Q. Do you know if the search encompassed 
looking for those documents when the original 
request was made to Asher for production of 
documents? 

A. I am only aware of documents that was 
requested from my department which were the media 
plans. Beyond that, I don't know of any other 
documents that were asked for. 

Q. All right. What other departments within 
Asher were involved in the creation of media 
purchase production with respect to the media that 
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1 

2 

3 

4 

09:45:36 5 

6 
7 


ultimately aired between January and May of this 
year? 

A. People that I dealt with were the Account 
Management Group. What other departments within the 
agency that were asked for papers I don't know. 

Q. Okay. The Account Management Group 
consisted of Ms. Steele? 
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A. And Nancy Ward. 
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Q. Okay. All right. 

Other than Mr. Vanderet, have you talked 
with anybody today in preparation for your 
deposition? 

A. No. 

Q. Did you review any documents in preparation 
for your deposition today? 

A. No. I looked at the flow chart because I 
was just, I was just working on it. But I didn't, 
not for this deposition. 

Q. The flow chart is what now? 

A. The flow of media activity. 

Q. Okay. And do we have a copy of that flow 
chart, or has that been produced in the past, or is 
this a current document you are working on? 

A. It was past documents that were provided. 

Q. And the flow chart depicted the media 
between January and May that was ultimately aired? 

A. Yes. 

Q. Okay. Flighted, is that the appropriate 
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1 

2 

3 

4 

09:46:52 5 

6 


term? 

A. Yes. 

Q. All right. For how long have you been 
employed by Asher & Partners? 

A. For 19 years. 

Q. And prior to the assignment as media 
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director, prior to that assignment, what were the 
job titles or job categories you held with Asher 
from the time that you were employed until the 
present? 

A. Associate media director, media supervisor, 
media planner, media buyer. 

Q. And could I have, if you would, your 
estimate of the inclusive years over the last 19 
years, I guess since 1981, that you have held these 
positions? 

A. From let's — '81 through '85, I was a 
buyer. '85 through '90, I was planner, media 

planner; probably within those five years was media 
planner, media supervisor. Then I became media 
director in 1990. 

Q. Okay. And you have been media director 
since 1990? 

A. Correct. 

Q. Now in addition to doing the media 
purchases for the Proposition 10 program, did you 
also do any media purchases for Prop 99? 

A. No. 


17 


1 

2 

3 
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Q. Were those 
outside of Asher or 
to you at Asher? 

A. Outside of 


handled exclusively by someone 
by someone who was a predecessor 

Asher. 
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Q. All right. 

Would Mr. Silverman have been involved in 
the media purchases for Prop 99 to your knowledge? 

A. I wouldn't know. 

Q. Do you have any understanding as to who 
handled the media purchases for Prop 99? 

A. No. 

Q. Did you attend or become involved at any 
time in any evaluative critiques of Asher's 
performance in conducting its duties under Prop 99? 

MR. VANDERET: Object to the question as 
vague and ambiguous. 

THE WITNESS: Could you restate it? 

BY MR. L'ORANGE: 

Q. And I'm sorry; it's a lousy question. 

What I am asking is: 

Did you ever attend any sessions where 
either Asher critiqued its performance of its 
obligations under Prop 99 or had an outside source 
come in and critique Asher's performance of its 
duties under Prop 99? 

A. No. 

Q. When you went to the Prop 10 program, did 
you take any lessons learned from the Prop 99 


18 


1 program as an item to rely upon in making your 

2 decisions for Prop 10? 

3 A. No. 
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4 

Q. 

Okay. Prior to joining Asher in 1981, what 

09:49:48 

5 

had been 

your employment history? 


6 

A. 

I was a media buyer for six years at 


7 

another 

agency. 


8 

Q. 

And prior to that? 


9 

A. 

I was a student. 

09:50:00 

10 

Q. 

At? 


11 

A. 

I have a master's degree from USC and a 


12 

bachelor 

's degree at UCLA. 


13 

Q. 

The agency you initially joined in 1975? 


14 

A. 

The Goodman Organization. 

09:50:18 

15 


MR. VANDERET: My wife has that same torn 


16 

college 

loyalty with her bachelor's at UCLA and 


17 

master's 

from USC. 


18 


THE WITNESS: My heart is at UCLA. 


19 


MR. VANDERET: It always is. 

09:50:26 

20 


MR. L'ORANGE: I have a 16-year-old. I 


21 

hope she 

leaves hers there, too. 


22 

BY MR. L 

'ORANGE: 


23 

Q. 

What, specifically, were the tasks or job 


24 

duties that you performed with respect to the 

09:50:48 

25 

Proposition 10 program? 


26 

A. 

I planned how to spend the media budget in 


27 

the State of California, and I supervised the media 


28 

buying. 

the broadcast media buying which takes place 


19 


1 at Initiative Media. 
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09:51 


09:51 


09:52 


2 Q. And just so the record is clear, when you 

3 say broadcast, you are talking about television — 



4 

A. 

Television/radio. 

14 

5 

Q. 

— and radio? 


6 

A. 

Yes. 


7 

Q. 

Did you supervise at all the purchase of 


8 

the, is 

the correct term outdoor? 


9 

A. 

We bought all of the outdoor at Asher, so 

30 

10 

Initiative was responsible just for radio and 


11 

television buying. 


12 

Q. 

Now Mr. Silverman is at Initiative Media? 


13 

A. 

Yes . 


14 

Q. 

What would have been the interface, if you 


44 15 will, between you and Mr. Silverman with respect to 

16 the broadcast buying? 

17 A. My involvement is with the account 

18 supervisor at Initiative, the account person. So I 

19 would have had very, very minimal involvement with 
58 20 Mr. Silverman, maybe at the beginning to say we 

21 would like you to work for us on this, but that 

22 would be it. 

23 Q. Is the relationship between Asher and 

24 Initiative Media such that Asher proposes a media 
16 25 program and budget and Initiative then makes the 

26 actual buys to comport with the proposals that Asher 

27 has come up with? 

28 A. Correct. 


20 
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Q. So that the media campaign for Prop 10 was 
designed by you and your staff? 

A. Yes. 

Q. All right. Then Initiative went out and 
purchased the air time on radio or TV to reflect the 
goals that are set out in your media program? 

A. Correct. 

Q. Do they have any discretion in the course 
of these purchases to make changes in the goals that 
you have set out in your media plan? 

A. No. They — no. 

Q. Okay. Were there any changes that you were 
aware of, between the media proposal which you 
submitted to Mr. Silverman's group. Initiative 
Media, and the ultimate purchases that were made by 
Initiative Media? 

A. I don't recall any substantive changes to 
the media plan. 

Q. Okay. What about in terms of the reach of 
media plan, were they able to achieve better deals 
on some of the purchases that you have projected 
when you provided them with the planned budget? 

A. We always strive to get bonus spots for the 
client. And Initiative Media in some markets over 
delivered what was originally planned. 

Q. Okay. In what markets was the over 
delivery? 

A. I wouldn't be able to recall. 
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Q. Do you have any recollection as to whether 
it occurred in the broadcast media? 

A. Yes. 

Q. I guess it would have to — 

A. Yes. 

Q. — because they did it, right? 

Do you know if it occurred in either the 
television portion of the broadcast or the radio? 

A. In the television. 

Q. In the television, okay. 

In addition to yourself, who else was 
involved at Asher in the preparation of the media 
plan? 

A. My associate media director. Sue 
McCullough, and my media supervisor, Leticia 
Herranz; those were the key people. 

There is obviously staff under each one of 

them. 

Q. And, I'm sorry, Ms. McCullough's title is? 

A. Associate Media Director. 

Q. And Ms. Herranz's title? 

A. Media Supervisor. 

Q. What, generally, was the nature of 
Ms. McCullough's role? 

A. She would gather costs of what it would, 
what the various media types would cost. She would 
work with me in developing media strategies. And 
she would work with her team to develop a flow chart 
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1 

based on 

the amount of money we had and what was the 


2 

most efficient and effective way to use that money. 


3 

Q. 

By efficient, you want to maximize the 


4 

amount of media coverage you can obtain for a 

09:55:34 

5 

client, 

true? 


6 

A. 

Correct. 


7 

Q. 

And, I'm sorry, you used efficient 


8 

amounts? 



9 

A. 

Effective. 

09:55:40 

10 

Q. 

Effective. 


11 


And by effective, is it fair to say that 


12 

one measure of that is, you want to reach the 


13 

maximum 

number of people you can, given the monetary 


14 

constraints that you are operating under? 

09:55:52 

15 

A. 

The maximum number of people in the right 


16 

environment. 


17 

Q. 

What do you mean by the right environment? 


18 

A. 

Which television programs are most likely 


19 

to be watched by the target audience, what radio 

09:56:04 

20 

stations 

they listen to. 


21 

Q. 

All right. So you want to try and match 


22 

programming to the target audience in order to 


23 

maximize 

coverage of the target audience? 


24 

A. 

Right. 

09:56:16 

25 

Q. 

And that is the 18 to 49 group? 


26 

A. 

18 plus. 


27 

Q. 

18 plus? 


28 

A. 

Everyone over the age of 18. 
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Q. Okay. 

Now, Ms. Herranz as Media Supervisor, what 
were her duties? 

A. She would supervise her team of people that 
would actually physically do the flow charts and the 
Excel program. 

Let's see what else. 

She would basically work with Sue on all of 
the things that I said Sue is involved with. 

Q. Do you have any personal understanding as 
to why Asher was selected as the media consultant, 
if you will, to the Children and Families 
Commission? 

MR. VANDERET: Objection; calls for 
speculation. 

THE WITNESS: I don't know. 

BY MR. L'ORANGE: 

Q. Has anyone represented to you at any time 
their understanding as to how Asher was selected? 

A. All I know is that there was familiarity 
with the work that we have done in other states for 
other state pieces of business, but I don't know why 
we were selected, specifically. 

Q. You certainly have no involvement with the 
Proposition 99 team that was working for the State, 
true? 

A. No. 
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28 Q. Did you ever have conversation with 



1 

Ms. Steele where she indicated that one of the 


2 

reasons 

for the selection of Asher by the State was 


3 

the prior six-year involvement with the State 


4 

Prop 99? 


09:57:58 

5 

A. 

No. 


6 

Q. 

With respect to your media team, was there 


7 

any overlap between the people involved in the media 


8 

strategies for Prop 99 and those strategies you 


9 

implemented — 

09:58:14 

10 

A. 

Yes. 


11 

Q. 

— in Prop 10? 


12 

A. 

Yes . 


13 

Q. 

What was the overlap? 


14 

A. 

Myself, Sue McCullough. 

09:58:28 

15 

Q. 

All right. So Ms. McCullough had worked on 


16 

the Prop 

99 program? 


17 

A. 

Uh-huh. 


18 

Q. 

Yes? 


19 

A. 

Yes . 

09:58:32 

20 

Q. 

And I'm sorry. You indicated there was 


21 

some overlap with you? 


22 

A. 

Yes. I worked on both pieces of business 


23 

as well. 



24 

Q. 

For how long have you worked on Prop 99? 

09:58:42 

25 

A. 

Since we went, since Asher won the business 
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27 Q. I'm sorry. Maybe my earlier questions 

28 weren't clear. 
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25 

I thought I asked you if you had worked on 
Prop 99. That's what I meant by my earlier 
questions. 

A. Okay. Prop 99 is Tobacco Control. We 
never called it Prop 99. 

Q. I am sorry. 

A. So I think I was confused with the numbers. 
Yes, I have worked on Prop 10, the Tobacco 
Control Section for the State of California, since 
1994 . 

Q. What has been the nature of your duties 
with respect to — 

What is the term you and I can use for 

that? 

I call the proposition the Tobacco 

Control. 

A. Tobacco Control. 

Q. What have been the nature of your duties 
with respect to the Tobacco Control business from 
1994 to the present? 

A. Directing the media planning and buying for 
the E.D. program, media campaign. 

Q. Have you been involved in any way in the 
creation of the messages that were delivered through 
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25 

26 
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28 


the Tobacco Control program? 

A. No. 

Q. So your activities have been limited 
exclusively to the media plans and media purchase? 
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A. 

Yes . 


Q. 

All right. 

Now let me go back to the 

original 

question I 

asked you. 


When you began work on Prop 10, the 
Children and Families Commission, did you bring with 
you any lessons learned or experience that you 
gained through the Tobacco Control activities that 
you relied upon in designing the Prop 10 or Children 
and Families Commission program? 

MR. VANDERET: Object to the question as 
vague and ambiguous. 

THE WITNESS: I would say that anything I 
worked on in the past I bring to what a new 
assignment would be. 

BY MR. L'ORANGE: 

Q. Were there any specific experiences that 
you gained under the Tobacco Control program that 
you specifically relied upon in the design of the 
media strategy implemented under Proposition 10? 

A. We use — yes. 

Q. What were those? 

A. We used a crossover media strategy for the 


http://legacy.library.ucsf.£dy/tE€l/zrinG5a00/pdfidustrydocuments.ucsf.edu/docs/kqhd0001 



23 

TCS program. 

That' s 

it. 


24 

Q. 

A crossover 

media strategy, how would you 

10:01:16 25 

define that? 




26 

A. 

If 

you find 

a program, a television 

27 

program. 

for 

example. 

and that program 

is watched by 

28 

multiple 

targets within what have been 

identified. 


27 
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then if you are placing one advertisement, that one 
program crosses over to a variety of targets. So 
it's an efficiency and effectiveness tactic. 

Q. Would another way of saying that be that 
crossover enables you to reach multiple target 
audiences with the same message? 

A. I was never involved in what the messages 
were that were placed within the programs; I wasn't 
involved in which messages. 

Q. All right. Let me rephrase it, then. 

Is what you are telling me that a single 
advertisement can reach multiple audiences, multiple 
target audiences, given where it's placed by the 
media planners? 

A. Yes. 

Q. All right. Besides the crossover media 
strategy that was delivered through the work for the 
Tobacco Control Section, any other experiences or 
lessons learned that you think you brought to 
Proposition 10 from your prior experience working 
with TCS? 
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A. 

Q. For instance, strategies that may have been 
impiemented under the TCS program that didn't work 
very weil, that were rejected when considered under 
Prop 10, just because of prior experience you had 
under the TCS program? 

A. It's very hard in advertising to determine 


28 
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what was successful. If you are selling a 
particular product, you would know on Monday if 
sales were good over the weekend. But in this 
particular effort, it's a much longer process. So 
it wasn't, oh, this definitely works, so we will use 
that in Prop 10. 

Q. Were there any evaluations performed of the 
media strategy for TCS during the time that you 
handled it from 1994 till the present? 

A. Other than media post analysis, no, not 
that I am aware of. 

Q. All right. Now what is media post 
analysis? 

A. If you say you are going to buy 100 rating 
points, then after the rating survey is completed, 
you determine whether you got 90 rating points, 100 
rating points or 120 rating points. You have a post 
analysis of what was actually delivered versus what 
was planned. But as a media tool in terms of any 
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10:04:40 20 other research, I am not aware of that. 

21 Q. Okay. And just so I understand the concept 

22 of media post analysis, you may decide — strike 

23 that. 

24 Is essentially what you are measuring the 
10:04:56 25 number of, are they called target rating points? 

26 A. Yes. 

27 Q. Is a post media analysis designed to 


28 measure the number of target rating points you 


29 


1 achieved in your media program? 

2 A. Yes. 

3 Q. Okay. And, again, I am just trying to get 

4 an understanding of any evaluation process. 

10:05:22 5 Were there times when your media strategy 

6 called for achieving a certain number of target 

7 rating points but the actual purchases of media fell 

8 short of that with respect to the work that was done 

9 for TCS? 

10:05:34 10 A. TCS? 

11 Q. Yes. 

12 A. There were times where the originally 

13 planned rating points would not have been delivered, 

14 yes. 

10:05:46 15 Q. Was that a function of not having 

16 sufficient monies in your mind to purchase the 

17 number of target rating points that you wanted, or 


18 were there other factors that figured into that? 
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A. The first one is the case, if there is not 
enough money to do as good of a buy of as many 
rating points as we want. But once we establish the 
rating points, depending on lots of factors, such as 
when you enter the marketplace, how much demand on 
the inventory there is, how sold out the various 
stations are. Initiative may not have been able to 
deliver all of the rating points that were planned. 

Q. Okay. Now, I am trying to separate your 
activities versus what Mr. Silverman would do. 
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3 

4 

10:06:42 5 


With respect to your work for TCS, would 
you design the media strategy? 

A. Yes. 

Q. All right. You would select the target 
audience? 


6 A. I would, I would work with the account 

7 management team, Christine Steele and her team, to 

8 determine the target audience. 



9 

Q. 

Then you would determine the target market. 

10:06:58 

10 

and by 

that I mean demographically, where you 


11 

thought 

these particular messages could be delivered 


12 

most effectively in the state? 


13 

A. 

Correct. 


14 

Q. 

All right. And reach the maximum number of 

10:07:08 

15 

people 

in the target audience? 


16 

A. 

Correct. 
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Q. You would then design a media plan 
encompassing those factors, and then it is submitted 
to Mr. Silverman for execution in terms of actual 
buying? 

A. It would be submitted to his account 
supervisor, not directly to Mr. Silverman. 

Q. Okay. And would Initiative be able to make 
any modifications in the plan, or do they execute as 
it's submitted to them to? 

This is TCS work now. 

A. It's executed as it's submitted to them. 

Q. If they try and make any change in the 
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plan, for instance, they can achieve your target 
rating points, but through a different constellation 
of shows, they have to clear that with you prior to 
making those kind of purchases? 

A. Yes; for the most part, yes. 

Q. Okay. So one of the things you would do in 
your media plan for TCS is, you would actually 
select the shows that you wanted? 

A. No. What the plan does is designate which 
dayparts, which times of day, broad dayparts. And 
then Initiative would select within those dayparts 
which programs. 

Q. I see. There has been confusion on this 
depending on the witnesses you talk to. 

Is Asher currently a media contractor to 
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16 the Tobacco Control Section or has that contract 



17 

ceased? 



18 

A. 

Our contract with TCS is through, I 


19 

believe. 

mid September. 

10:08:54 

20 

Q. 

Okay. 


21 

A. 

Or September. 


22 

Q. 

When was the last media campaign aired with 


23 

respect 

to TCS? 


24 

A. 

It's airing as we speak. 

10:09:16 

25 

Q. 

All right. Ms. Ward has testified that 


26 

Asher will not be pursuing the TCS business any 


27 

longer. 



28 


Is that your understanding? 


32 



1 

A. 

Yes . 


2 

Q. 

Do you have any explanation or any 


3 

understanding as to why that's the case? 


4 


Has anyone advised you of that? 

10:09:34 

5 

A. 

We were not, we were not advanced to 


6 

next round. 


7 

Q. 

In the RFP — 


8 

A. 

Yes . 


9 

Q. 

— consideration? 

10:09:46 

10 

A. 

Uh-huh. 


11 

Q. 

Yes? 


12 

A. 

Yes . 


13 

Q. 

So your current contract will expire 
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September 15th? 

A. It's September. I don't know the exact 

date. 

Q. And what activities, if any, are you 
undertaking for TCS, or have you undertaken for TCS 
between January of this year and the completion of 
your contract in September? 

A. We have planned and bought the media for 
the year 2000. 

Q. Does that involve new creative or reairing 
of messages that were already developed? 

A. Reairing of messages that have already been 
developed. 

MR. L'ORANGE: If I may, would you mark 
these two, as next in order, these documents. 
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please. 

(Deposition Exhibit No. 4249 and 4250 were 
marked for identification and are bound 
separately.) 

BY MR. L'ORANGE: 

Q. Ms. Mitchell, let me show you, if I may, 
what has been marked as Exhibits 4249 and 4250, 
respectively. The first is a memorandum to the 
commission, dated November 23rd of 1999. 

I recognize that your name does not appear 
on this, but if I could ask you to take a moment and 
look through that document, please. 
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A. Uh-huh. 


14 Q. All right. Now if I could ask you to look 

10:12:28 15 at what has been marked as Exhibit 4250 for just a 

16 moment, please. 

17 A. Uh-huh. 

18 Q. Okay. Now directing your attention to the 

19 first paragraph on 4249, it makes reference to a 
10:13:04 20 timeline for advertising development and production. 

21 Have you seen Exhibit 4249 in the past? 

22 A. No. 

23 Q. Have you seen Exhibit 4250 in the past? 

24 A. Yes. 

10:13:22 25 Q. Tell me the circumstances under which you 

2 6 saw 4250. 

27 A. I don't recall the circumstances, but I 

28 know that I have seen it. 


34 


1 Q. Do you have any personal understanding that 

2 the timeline, that is referenced in the first 

3 paragraph of 4249, recent from advertising 

4 production, is the timeline that is set out in 4250? 

10:13:52 5 MR. VANDERET: Objection; calls for 

6 speculation. 

7 THE WITNESS: I wouldn't know. 

8 BY MR. L'ORANGE: 

9 Q. Now, the second page of 4249 makes 


10:14:02 10 reference to an advertising team meeting of November 
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Do you have any recollection that you 
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15, 1999. 

attended that meeting? 

A. Well, I wouldn't, I wouldn't be able to 
recall. 

Q. Any recollection of attending it either 
personally or by telephone? 

A. I don't have a recollection. 

Q. From the point in time that Asher was 
designated as the media contractor to Proposition 
10, now the Families Commission's operation, did you 
go to Sacramento to attend any meetings with either 
members of the State Commission or their staff with 
respect to the advertising campaign that was going 
to be conducted? 

A. Yes. 

Q. How many meetings did you attend? 

A. At least two. 
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Q. Do you recall the approximate dates of 
those meetings? 

A. No, I don't. 

Q. Were they prior to the airing of the media 
campaign in January of 2000? 

A. Yes. 

Q. Were they both in 1999? 

A. I wouldn't be able to say for sure. 

Q. Do you have a recollection as to who the 
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other participants in the meetings were? 

A. Yes. 

Q. And who were they? 

A. Christine Steele; Bruce Blacklow, our 
creative director; the team from Runyon Saltzman, 
which is the agency in Sacramento. 

Do you want the names of those people. 

Q. No, thank you. 

A. And Kristina Parham, Nicole Kasabian and 
Joe Munso, Rob Reiner was at one, and Kim Belshe. 
Beyond that, I know there were other people but I 
don't recall who they are. 

Q. Would a Sandra Gutierrez have been there? 

A. She was at one of the meetings that I 
recall but not at others. 

Q. All right. Now can you tell me, generally, 
what was discussed at both of these meetings. 

A. Runyon and Asher each presented creative 
concepts to the client. 
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Q. Okay. If I can draw your attention to what 
has been marked as 4250, please note that on the 
second entry, Monday, December 6th, if you skip to 
the middle column, there is an entry for 
anti-tobacco, it says "tissues." 

I suspect they mean "issues." 

A. No: Tissues. 


http://legacy.library.ucsf.£dy/tE€l/zrinG5a00/pdfidustrydocuments.ucsf.edu/docs/kqhd0001 



Q. Tissues? 


9 

10:17:24 10 
11 
12 

13 

14 

10:17:38 15 
16 

17 

18 
19 

10:17:48 20 
21 
22 

23 

24 

10:18:12 25 
26 

27 

28 


A. Uh-huh. 

Q. Presented at 3:00 p.m., and that Ms. Belshe 
and Mr. Munso were present? 

A. Yes. 

Q. If you look down again at the December 13, 
there is an entry that says: 

"Anti-tobacco creative concepts 

presented (10:00 a.m.)." 

If you look at December 14, you also have 
anti-tobacco creative concept presented to the 
stakeholders. 

Do you have any recollection as to whether 
the two meetings you attended fell on any of these 
three dates? 

A. I know I was at, I was — these are the 
meetings that I recollect, but I don't know if those 
were the exact dates. 

Q. Okay. Now just, again so the record is 
clear, I have given you three meetings; you attended 
two. 
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Does looking at 4250 refresh your 
recollection as to which of the two, of the three I 
have presented to you, you were present at? 

A. I believe that I said I was at at least 
two, and I know — let me think. 

My best recollection is that I was at those 
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three meetings. 

Q. Okay. Now if I may, would you take a look 
at the third entry from the bottom of the page; it's 
a December 16th State Commission meeting. And the 
activities are presenting creative concepts to the 
State Commission for approval in Oakland. 

Did you attend that meeting? 

A. Yes. 

Q. So you were at actually four? 

MR. VANDERET: Earlier, the question was 
meetings in Sacramento, I believe. 

MR. L'ORANGE: I'm sorry. You are right. 

BY MR. L'ORANGE: 

Q. We have identified three in Sacramento; now 
we have a fourth meeting in Oakland? 

A. Yes. 

Q. True? 

A. Yes. 

Q. Did you attend any, do you have a 
recollection of attending either the January 12th 
meeting, and we are not sure where that occurred, 
where the anti-tobacco rough-cut review was 
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1 conducted, or on the next page there was a January 

2 14 meeting at Runyon Saltzman in Sacramento where 

3 anti-tobacco advertising was previewed? 

4 A. I don't recall being at those meetings. I 
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may have been but I don't recall. 

Q. Okay. What was your role at each of the 
three meetings in Sacramento and the meeting in 
Oakland? 

A. To answer any questions about the media 
plan should they arise. 

Q. Okay. I outsmarted myself and I marked the 
one that I was going to give you. 

(Deposition Exhibit No. 4251 was marked 

for identification and is bound separately.) 

BY MR. L'ORANGE: 

Q. Now, Ms. Mitchell, I am showing you what 
has been marked Exhibit 4251. 

When you say "answer any questions about 
the media plan," are you referencing the material 
that's contained in Exhibit 4251, which is entitled 
Proposed January through May 2000 Media Plan, dated 
December 8th, 1999? 

And let me represent to you we do have 
copies of at least the first and second quarter 
buys. And these are all plans bearing the date of 
January 21st or later. We will get to those later 
in the deposition. 

A. When — 
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1 Q. It is my understanding that between 

2 December 8th and roughly January 21st, Exhibit 4251 

3 was the only media plan that was in existence. 
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If I am incorrect, please correct me, but 
it's my understanding that the December 8th 
document, 4251, was the media plan that was the 
subject for that discussion? 

A. I don't, I don't recall if this was the 
plan that was being discussed, but I believe so. 

Q. Okay. Does it help that the proposed media 
plan is dated December 8 and the meetings, which at 
least indicate anti-tobacco issues were being 
presented or discussed, occurred on December 6th? 

A. Right. That's, those are the dates that I 
am remembering. 

Q. Okay. 

A. So let me just think for a second. This 
was, probably this was being finalized while 
everything was happening very quickly. 

Q. By "this," you mean Exhibit 4251? 

A. Yes. While the plan was being finalized, I 
was in Sacramento with the group, but I knew the 
start dates, et cetera, elements of the plan. So as 
I said, everything was all happening at the same 
time, so I wanted to be sure that there weren't 
other revised plans. But this is, this is the plan. 

Q. Okay. Now, did your group prepare Exhibit 

4251? 
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1 A. Yes. 
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2 Q. Did you receive any assistance from any 

3 other group within Asher, or is the plan solely 

4 created by the people that worked with you, worked 

16 5 for you? 

6 A. It was developed in coordination with 

7 Runyon and Saltzman because they also had 

8 involvement in the media planning. 



9 

Q. 

All 

right. 


32 

10 

A. 

But 

we at Asher, we actually wrote the 


11 

document. 





12 

Q. 

And 

again, just so 

the record is straight. 


13 

when you 

say 

"we" wrote the 

document, your group 


14 

wrote the document? 
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15 

A. 

Yes, 

yes. 



16 

Q. 

When 

the creative 

concept was presented to 


17 the State Commission on Thursday, December 16th at 

18 the Oakland meeting, was this plan, 4251, circulated 

19 to members of the State Commission for review? 

02 20 A. I don't recall. 

21 Q. To your knowledge, was the proposed media 

22 plan. Exhibit 4251, circulated to anyone either on 

23 the State Commission, at either the State 

24 Commissioner's, their staff, including Ms. Parham or 


22 25 Ms. 

Kasabian? 

26 

A. 

Yes . 

27 

Q. 

Do you know about when that took place? 

28 

A. 

Boy. I don't recall what date that was 
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Q. Sometime after December 8th, though; fair 
enough? 

A. Either on December 8th or shortly 
thereafter, yes. 

Q. All right. Now were there any in your mind 
significant or major revisions between the proposed 
media plan. Exhibit 4251, and the ultimate media 
plan that was executed that led to the January 
through May media presentation? 

A. I would have to look at the flow chart here 
to be able to answer that. 

Q. All right. How about if we take a break 
and everybody can recharge their batteries, and I 
could ask you to look at the flow chart for a 
moment. 

A. Yes. 

MR. L'ORANGE: And then I have about 
10:30. Why don't we resume at about 20 minutes of 
11 : 00 . 

MR. VANDERET: Okay. 

(Recess taken.) 

MR. L'ORANGE: Would you read the last 

question. 

(Record read.) 

BY MR. L'ORANGE: 

Q. Did you have a chance to look through the 
flow chart? 

A. Yes. There was a date change. The 
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campaign started a week later than originally 
proposed. 

Q. Okay. But in terms of the proposed 
audience market rating points, everything else was 
executed as was set forth in the proposed media 
plan? 

A. Yes. 

Q. All right. If I may, I would like to take 
you through portions of the media plan, since it was 
your group that drafted it. 

A. Uh-huh. 

Q. Was there ever a formal presentation of the 
proposed media plan to the Commission? 

MR. VANDERET: By Asher? 

MR. L'ORANGE: By Asher. 

THE WITNESS: To the Commission. 

BY MR. L'ORANGE: 

Q. And by the Commission, you mean? 

A. Truthfully, I am not sure; I wasn't there. 

I have bits and pieces. 

Q. Let me rephrase the question. 

Did you ever participate in a formal 
presentation to either of the state commissioners or 
a portion of the state commissioners prior to the 
airing of the media in January of 2000? 

MR. VANDERET: You mean the commissioners 
themselves? 

MR. L'ORANGE: Right. 
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THE WITNESS: I could tell you who I 
presented to. Whether their title is actually 
commissioner, I don't know. 

BY MR. L'ORANGE: 

Q. Fair enough. There is an easier way to get 
to it. 

Who did you present to? 

A. Rob Reiner, Kim Belshe, Sandra Gutierrez 
and Joe Munso. But, again, I'm not certain. I 
believe Kim Beishe is a commissioner, but I don't 
know if the other people are considered 
commissioners. 

Q. Okay. Can you give me some estimate as to 
approximately when this presentation took place? 

A. I can't recall the date. 

Q. Okay. Would it have been in December of 

1999? 

A. Yes. 

Q. Now, the purpose of your presentation to 
the people you identified was what? 

A. It was to share our strategies and what the 
money would buy and what our recommendations were 
and why. 

Q. Okay. Did the people, to whom you made the 
presentation, make any significant changes in it 
once it had been presented to them? 

A. No. 

Q. So this was more a presentation, here is 
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what we believe should be done, and the people to 
whom you presented said, that's fine, let's proceed? 

A. Yes. 

Q. Did you participate in any other 
presentations of the proposed media plan, other than 
what you have just described for me, to anyone? 

A. It was presented to the people that are our 
clients, which are Kristina Parham and Nicole 
Kasabian; they would have been at that same 
meeting. I don't recall any other presentations in 
that formal of a thing to a commissioner or Kim 
Belshe. 

Q. So the record is straight, you had had a 
presentation where Messrs. Reiner, Munso and 
Ms. Belshe were present. 

Was there a second presentation to 
Ms. Parham? 

A. They were also at that original meeting. 

But they are not commissioners, so I didn't, I 
didn't understand. 

Q. So what we are talking about is one 
presentation — 

A. Yes. 

Q. — to the audience that we have identified? 

A. Correct. 

Q. All right. Would it be fair for me to 
characterize you as the principal author of the 
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Asher who played a dominant role in the creation of 
the plan? 

A. It was predominantly me and Sue McCullough, 
my associate media director. 

Q. Okay. Moreover, as a point of curiosity, 
are the various pages that comprise the plan, are 
they overheads? Is that how the plan was presented? 

A. It was actually presented from a deck, a 
hard copy like this. 

Q. I see. All right. 

If I could ask you, please, to turn to the 
page number in the center of the page, the one 
that's entitled Overall Media Approach. 

A. Uh-huh. 

Q. Okay. Now, the first notation indicates 
that, essentially, Asher is going to "develop media 
strategies that are both cost-effective and 
cost-efficient in reaching those target groups who 
can make a real, positive difference in the lives of 
California children"? 

A. Yes. 

Q. Now, you have previously identified for us 
the target group were people 18 and older? 

A. Uh-huh. 

Q. True? 
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A. 


Yes . 


27 Q. Was there any discussion of targeting the 

28 group 18 through 49, given the fact that about 92 
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percent of California's children fell within that 
group? 

MR. VANDERET: Object; the question is 
vague and ambiguous. 

California's children fell within the 

group? 

MR. L'ORANGE: Well, children within 
California in terms of parents. 

MR. VANDERET: Okay. 

BY MR. L'ORANGE: 

Q. 92 percent of them fall within this age 
group of 18 through 49? 

A. The target audience was all people over the 
age of 18 who touched the lives of children. So 
that could be a 66-year-old grandparent. And then 
the secondary was the parents of the small children; 
that would be in the roughly 18- to 49-year-old 
group. 

Q. I understand. So anyone who would come in 
contact with the child — 

A. Yes. 

Q. — 18 or older your campaign was directed 

to? 

A. Correct. 
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Q. In terms of the second note, you indicate 
utilizing syndicated media research to identify the 
media usage habits and preferences of the target 
audiences. You then go through and list a number of 
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organizations. 

What exactly is occurring in this 
paragraph? What are you, how do you use these 
organizations to determine media usage habits and 
preferences? 

A. These organizations develop research that 
advertising agencies use, that media departments 
within advertising agencies use to determine how the 
target audiences use media; are they radio 
listeners; do they read the newspapers; watch 
television; what times of day do they watch 
television, et cetera. 

Q. Do you have any understanding how they do 
this? Is it done through polls? 

A. Well, it varies, but it would be through 
polls, diaries. In the case of Nielsen, it would be 
through questionnaires in media research, 

Scarborough questionnaires. 

I am not an expert on the methodology of 
each one of these companies, but that's what they 
produce. 

Q. All right. So the research that is 
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produced by the companies that you have identified 
in Exhibit 4251 at page one is customarily relied 
upon by advertising agencies when they are 
developing a media program, because the research 
that it conducts targets media usage habits and 
preferences? 
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A. It doesn't target media usage habits, it 
explains. 

Q. Okay. 

A. Yes, that's true. 

Q. Fair enough. All right. 

Now, if I could ask you to turn to page 
two, please, of 4251. The first note indicates that 
the media approach will, quote: 

"Employ a wide variety of media types 
that will surround Californians with the 
CCFC messages as they move through their 
day...every day every week of every month 
of the campaign." 

What were the media types that would 
surround Californians with messages? 

A. We utilize television, radio, out-of-home. 
Q. And could you just define for us what 
out-of-home means? 

A. Billboards, painted bulletins, 30-sheet 
posters; anything that you would find on the streets 
and highways, et cetera. 
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Q. Okay. Is 

23 

billboard painted 

24 

size — 

10:45:52 25 

A. Yes. 

26 

Q. — of the 

27 

the message? 

28 

A. Yes. 


the difference between a 
sheet or a 30-sheet basically the 

instrumentality that is used for 
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Q. Okay. 

A. We also use newspaper. 

Q. Okay. Now, did the campaign achieve the 
frequency of messages that Californians were 
surrounded by the message as they move through their 
day for every day of every week of every month of 
the campaign? 


8 MR. VANDERET: 


Objection; calls for 
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speculation. 

THE WITNESS: I wouldn't be able to know, 
but that was our — our strategy was to have a 
message out there somewhere in the State of 
California every day. 

Q. All right. So to the extent possible, 
given the dollars available, you wanted the maximum 
number of messages to each, the maximum number of 
your target audience? 

A. Yes. 

Q. All right. Based on your familiarity with 
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02 

20 

the plan 

and its execution, do you believe that was 


21 

obtained? 

Was that achieved? 



22 

A. 

Within the dollars that were available. 


23 

Q. 

The actual media buys was about $9.9 



24 

million? 



12 

25 

A. 

Yes. 



26 

Q. 

I posed this question to Ms. Ward. 



27 


In your experience as a media buyer. 

how 


28 

would you 

characterize $9 million? Is that a 

large 
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1 media buy? Is that a medium media buy? Is that a 

2 small media buy? 


3 

A. 

I would say 

it's a 

moderate media buy. 

4 

Q. 

All right. 

Let me 

draw your attention 


40 5 the next message contained on page two. And it 

6 says, quotes: 

7 "Insure that the media used to carry 

8 the messages are as culturally diverse 

9 as the people who will receive them." 

50 10 What did you mean by that? 

11 A. That we wanted to be sure that our messages 

12 were not only in the English language but in the 

13 Spanish language, in Asian languages, and on the 

14 media types that all ethnicity is utilized in the 
06 15 State of California. 

16 Q. Okay. Now my understanding is that the 

17 initial campaign that aired between January and May 

18 of this year was in English and Spanish. 
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A. 

And Asian. 

10:48:22 

20 


Q. 

All right. When did the Asian portion — 


21 


A. 

Wait, wait, wait. Let me think. Hold on. 


22 



I don't know, not Asian, English and 


23 

Spanish. 



24 


Q. 

All right. Now what Asian languages was 

10:48:38 

25 

the 

Proposition 10 campaign going to encompass? 


26 


A. 

I would have to look. It would be a guess 


27 

if 

I told you. 


28 


Q. 

Okay. Let's look. I am going to represent 
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1 

to you 

I think it's Korean, Vietnamese, Japanese - 


2 

A. 

That's right. 


3 

Q. 

— and two dialects — 


4 

A. 

Two dialects. 


5 

Q. 

— Mandarin and — 


6 

A. 

Mandarin and Cantonese. 


7 

Q. 

— Cantonese? 


8 

A. 

Right. 


9 

Q. 

But the Asian portion of the campaign has 

10:48:58 

10 

yet to 

air, true? 


11 

A. 

True. 


12 

Q. 

The reason for that is? 


13 

A. 

I could — I don't know for certain but I 


14 

have an 

— I think I know. 

10:49:20 

15 

Q. 

Are we talking speculation or are we 


16 

talking 

facts that you could hazard a reason? 
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A. I could hazard a reason that the quit — 
that the hotline, the State of California's hotline 
was not equipped to respond to callers in Asian 
languages. 

Q. Again, for clarity of the record, when you 
talk about the State of California Hotline, that's 
the smokers hotline that is run by the Tobacco 
Control Section or is it a hotline that Prop 10 was 
going to propose? 

A. The hotline that — I am getting into an 
area that — I don't know enough about the hotline 
to tell you. 
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Q. Okay. Fair enough. 

Now did you have any understanding as to 
the number of languages in the Asian market that 
Proposition 99 messages are transmitted in? 

MR. VANDERET: Tobacco Control, you mean? 
MR. L'ORANGE: I'm sorry. Tobacco Control. 
THE WITNESS: No. 

BY MR. L'ORANGE: 


9 

10:50:20 10 
11 
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Q. Okay. If I represented to you it's roughly 
eight, would you have any reason, based on your 
personal knowledge, to disagree with that? 

A. No. I would say that would be about right. 

Q. Do you have any personal knowledge as to 
why Proposition 99 is broadcast or transmitted in 
eight languages versus roughly three with two 
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dialects, three with two dialects by the Children 
and Families Commission? 

A. No. 

Q. All right. To your knowledge, are there 
any plans to expand the transmission of messages in 
languages other than what have been designated thus 
far for the Asian component of the Commission's 
media campaign? 

A. I know that, because it was a new effort, a 
new campaign, that we were starting smaller and that 
we would expand, but to what other languages has not 
been determined. 

Q. Okay. I am sorry. I can't recall whether 
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I have asked you this or not: 

Do you have any personal understanding as 
to when the Asian component of the Commission's 
campaign will begin airing? 

A. To the best of my knowledge, the Asian 
print is starting I believe this month. Asian 
radio, I do not know when that will start. 

Q. Okay. Are there differences between the 
media strategy that was proposed for the 
Commission's campaign versus the media strategies 
that you have proposed in the past for the Tobacco 
Control Section's campaigns? 

A. Sure. 
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Q. What are the differences? 


10:52:24 15 A. Well, Tobacco Control we had, one of our 

16 targets was youth. So the target audiences were 

17 different. 

18 We do a direct response cessation effort 

19 for the State of California directing people to the 
10:52:50 20 quit line a very direct response-oriented kind of 

21 effort. 

22 Let's see. 

23 Q. For which of the two campaigns? 

24 A. For TCS. 

10:52:58 25 Q. Okay. 

26 A. This would be, the CCFC would be much more 

27 geared to parents' programming such as the Disney 

28 program that young parents would watch, where your 
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1 parents are not the target audience per se for the 

2 TCS campaign. 

3 Q. When you devised the media strategy for the 

4 Commission's campaign, did you go back and look at 

10:53:38 5 the audiences to whom messages had been directed 

6 under TCS's campaign in an effort to distinguish out 

7 who you wanted to reach under the Commission's 

8 campaign? 

9 A. No. 

10:53:52 10 Q. Was there any reason why that wasn't done, 

11 or was that even considered? 


12 A. We were dealing with parents of young 
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13 children and people who touched the lives of 

14 children. Age — it was a self-contained campaign. 

06 15 Q. There is an overlap between the two target 

16 audiences, is there not? 

17 A. Sure. 

18 Q. Would you characterize it as a substantial 

19 overlap? 

14 20 A. Between the two target audiences? 

21 Q. Yes, between that audience you intended to 

22 reach on the Commission's campaign and the audiences 

23 you were already reaching under the TCS campaign. 

24 A. I would say there would be some overlap, 

26 25 sure. 

26 Q. Okay. Any characterization as to whether 

27 it's a moderate overlap? major overlap? 

28 A. I couldn't speculate. 

55 

1 Q. Okay. Is a portion of the TCS campaign 

2 devoted to environmental tobacco smoke? 


3 

A. 

Yes ; 

they run secondhand smoke 

messages 

4 

Q. 

Okay. 

Have you been involved 

in the 


04 5 creation of media strategies with respect to TCS' s 

6 secondhand smoke messages? 

7 A. The media plan is constructed as a whole 

8 with the entire budget, and then the account group 

9 makes the determination of which strategies, which 
20 10 commercials from which strategies will be put into 
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the media plans. 

So I do not do a separate secondhand smoke 
media plan. 

Q. And I'm sorry. I was tracking with you up 
till the last part of that. 

A secondhand smoke campaign under the TCS 
program takes place in conjunction with other TCS 
activities, would that be fair? 

A. Uh-huh. 

Q. You don't create a special media plan for 
TCS; the media plan you create encompasses all of 
the messages that your development — 

Was it the development group? 

A. The planning group. 

Q. — the planning group — 

A. Uh-huh. 

Q. — envisions will be part of that 
particular campaign? 
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1 

2 

3 

4 

5 


A. Say that again for me. 

Q. I'm not sure I can. 

MR. L'ORANGE: Can we have that read back, 

please 

(Record read.) 


6 BY MR. L'ORANGE: 


7 Q. Let me rephrase it to you. 

8 You don't develop a specific media strategy 

9 for secondhand smoke messages; what you do is 
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develop a media strategy that may encompass 
secondhand smoke, but it's the messages that the 
planning group decides will be part of that 
particular campaign at that particular moment in 
time? 

A. It's messages that is the account group — 

I am the planning group. 

Q. Okay. 

A. So we develop media plans. 

Q. All right. 

A. Christine Steele and her account group 
takes that overall media plan and says, and I am 
making the percentages up, but 30 percent will go to 
this strategy, 20 percent to this strategy, 
et cetera. 

So I do not develop a media plan 
specifically for secondhand smoke. 

Q. I am with you now. All right. 

Is there a difference in the media strategy 
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1 

2 

3 

4 

10:58:16 5 

6 
7 


as it concerns the secondhand smoke messages under 
the TCS program as opposed to the media strategy 
developed for the messages concerning anti-tobacco 
under the Commission's program? 

A. The distinction would be that the CCFC 
would be more geared toward parents of young 
children as well as all adults 18 plus. But we, in 
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children. 

Q. Is there a difference in the messages as 
opposed to the audiences? 

I understand from what you are telling me 
there may be a difference in audiences. 

Is there a difference in messages? 

A. That I couldn't answer for you. I don't — 
I am not as familiar with the messages. 

Q. To your knowledge, do the objectives that 
you seek to achieve, when you design a media 
strategy under the TCS program, differ with respect 
to the objectives you seek to achieve under a media 
strategy designed for the Children and Families 
Commission? 

And to put it a bit of a sharper point on 
it, I assume one of the objectives in both media 
strategies is to reach the maximum numbers of the 
number of people in the target audience that you 
delineated for each campaign? 

A. That the budget would allow. 
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2 

3 

4 

10:59:34 5 

6 


Q. Okay. 

A. Yes. 

Q. Fair? 

A. Yes. 

Q. Maybe a second objective, a second 
objective would be to get the largest number of 
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messages you possibly can to reach that target 
audience that the budget would allow? 

A. The larger, largest number of messages? 

You mean, are you talking about the number 

of spots? 

Q. Number of spots, frequency of spots. 

A. It would be more appropriate if your first 
question would be the largest number of the right 
people as opposed to spots. 

Q. Okay. However that may be done, you want 
to reach the largest number of people? 

A. Yes. 

Q. All right. Is there any rule in your 
business about the number of times you want that 
message aired in front of the members of your target 
audience? 

A. It depends on the life stage of the 
campaign. 

Q. Is there an average number of times, given 
the campaign as a whole, that you want that message 
heard by your target audience wherein you conclude 
the campaign has been a success? 
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1 A. It depends, it depends on the objectives of 

2 the campaign. There is not any one given rule. 

3 Q. For the media strategies that you designed 

4 for the TCS program, was there an accepted number of 
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11:01:04 


11 : 01:20 


11:01:32 


11:01:48 


11:01:58 


5 times that you wanted the message heard by the 


6 

members 

of the 

target audience? 


7 

A. 

No. 

It was basically budget driven. 

And 

8 

as the 

budget 

decreased each year, we did the 

best 

9 

we could with 

the budget. 


10 

Q. 

So within the budgetary constraints. 

you 

11 

still tried to 

maximize the number of times the 

12 

message 

would 

be delivered to the target audience? 

13 

A. 

Yes. 



14 

Q. 

All right. Is there a number that you used 


15 in the design of the Commission's program wherein 

16 you believe you will achieve success in terms of the 

17 delivery of the message; in other words, if the 

18 target audience members will hear it three times, 

19 you now have a successful campaign? Does that fit 

20 into a successful campaign? 

21 MR. VANDERET: This is the Prop 10? 

22 MR. L'ORANGE: Yes. 

23 THE WITNESS: The number of times somebody 

24 sees the message. It's just one part of what the 

25 effectiveness would be. It depends on what the 

26 message is. 

27 You can have a really 

28 very-difficult-to-understand, terrible commercial, 

60 

1 and it could, you could see it 20 times and you 

2 still may not get it. So it's not just the number 

3 of times, it's the number of times as well as the 
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4 message, as you know. Other, other components 


11:02:22 5 determine effectiveness. 

6 BY MR. L'ORANGE: 

7 Q. Have there been any attempts, that you are 

8 aware of, to measure the effectiveness of the 

9 Prop 10 campaign that has just concluded? 

11:02:32 10 A. I'm not aware of any. 

11 Q. Ms. Parham in her deposition makes 

12 reference to a protocol that was being delivered by 

13 Asher to measure the effectiveness of the 

14 Commission's campaign. 

11:02:44 15 Are you aware of that at all? 

16 A. No. 

17 Q. You have not been asked to participate in 

18 it at all? 

19 A. No. 

11:02:50 20 Q. Are you aware of any report being created, 

21 either by Asher or by an outside consultant source, 

22 that has attempted to analyze the effectiveness of 

23 the Commission's campaign? 

24 A. No, I am not aware. 

11:03:04 25 Q. Do you know if any provisions have been 

26 made to do that? 

27 A. I don't know. 

28 Q. The third paragraph on page two of Exhibit 

61 

1 4251 states, quote: 
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"Select only those media environments 
that are compatible with the tone and 
spirit of CCFC efforts, avoiding violent, 
abusive and negative media programming." 

What did you mean by that? 

A. Well, we are dealing with parents and how 
they can best nurture their child. So it was a very 
soft kind of message. We didn't believe that that 
would, that in the spirit that we were taking in the 
effort would be appropriate in a violent, negative 
media atmosphere. Jerry Springer, for example. We 
would not have put a commercial on Jerry Springer 
because it would be very out of place. 

Q. Presumably none for the World Wrestling 
Federation either? 

A. Right. None in the top 10. 

Q. I understand. 

(Discussion off the record.) 

BY MR. L'ORANGE: 

Q. If I could draw your attention to page 
three. 

The last full paragraph reads: 

"Insure campaign integrity and 
accountability through careful 
stewardship of all media placement, 
close scrutiny of all media 
performance affidavits and target 
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rating point post-analyses to verify 

delivery of planned media weight." 

What exactly is taking place in that 
paragraph? 

A. In the case of broadcast, my group, my 
planning group would be working very closely with 
Initiative Media to be sure that their buys 
corresponded to what we planned, that they delivered 
what we planned. When the affidavits of performance 
came in from the stations that said the spot ran at 
3:45 p.m. or 8:19 p.m. that those spots, we were 
given equal and fair rotation as we had planned it. 

And that, when the rating period was ready 
to be posted or post-analyzed, that we would receive 
the post analyses in Western, we would check them 
and we would make sure — excuse me — 

Initiative. And we would make sure that they 
delivered what the client paid for. 

Q. When you look at the target rating points 
for a particular show, are the points assigned based 
on the standing that show has for instance in the 
Nielsen ratings? 

A. Yes. 

Q. All right. So when we see the publication 
of the top 100 shows in television, that has some 
significance? 

A. Yes. 

Q. So target rating points, depending on the 
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popularity of a show, may change from quarter to 
quarter, certainly from year to year? 

A. Yes. 

Q. Did your campaign have allowances in it, or 
can you make allowances in your campaign to shift 
the location of your message based on the shift of 
target rating points? 

If a show, for instance, has a precipitous 
drop as a result of the first quarter, did your 
campaign allow for a shifting to another show in the 
second quarter? 

(Discussion off the record.) 

MR. L'ORANGE: Can we take a break for just 

a minute? 

THE WITNESS: Sure. 

MR. VANDERET: Sure. 

(Recess taken.) 

MR. L'ORANGE: Can you read the pending 

question. 

(The record was read as follows: 

Did your campaign have allowances 
in it, or can you make allowances 
in your campaign to shift the 
location of your message based on 
the shift of target rating 
points? If a show, for instance, 
has a precipitous drop as a result 
of the first quarter, did your 
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campaign allow for a shifting to 
another show in the second 
quarter?) 

THE WITNESS: Ratings are posted on a 
flight basis. So if one show went down but another 
went up, and we still got the level of rating points 
that we had planned, there wouldn't be — what the 
buyer might do is, if something precipitously 
dropped, she may take that program off and buy 
something else later down the line. 

BY MR. L'ORANGE: 

Q. So that basic philosophy was built into 
your program? 

A. Yes, sure. 

Q. Okay, if I may, then, let me ask you to 
turn to page five of 4251. And just take a second 
to review that. 

Now you have told me a lot of this already 
but, again, for clarity of the record, the primary 
target audience that you were trying to reach were 
adults 18 and over of all ethnicities; true? 

A. True. 

Q. And a description of those adults is set 
forth in the sentence underneath Primary that 
addresses parents, caregivers, et cetera? 

A. Yes. 

Q. All right. Now when you talk about 
extended family and concerned adults, what did you 
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1 

have in 

mind when you used those terms? 


2 

A. 

Could be aunts and uncles, extended family; 


3 

concerned adults could be people who are like Big 


4 

Brothers 

and Big Sisters. 

11:15:42 

5 

Q. 

Baby-sitters? 


6 

A. 

Those would be caregivers. 


7 


It could be people who are, you know, in 


8 

the PTA 

or different charitable organizations for 


9 

children 

• 

11:15:56 

10 

Q. 

All right. Now the second paragraph 


11 

addresses a subset which would be within your 


12 

primary 

target audience; correct? 


13 

A. 

Yes. 


14 

Q. 

All right. And that subset are, as you 

11:16:08 

15 

have described it in the past, all ethnicities with 


16 

children 

under six years old? 


17 

A. 

Uh-huh. 


18 

Q. 

Yes? 


19 

A. 

Yes . 

11:16:14 

20 

Q. 

Thank you. 


21 


And the reason that you have got a cutoff 


22 

at six is because the Commission addresses childhood 


23 

development from zero to roughly six? 


24 

A. 

Yes; zero to five, yeah. 

11:16:30 

25 

Q. 

Okay. In a note underneath Subset, what do 


26 

you mean 

demographically defining? 


27 

A. 

To find out. 
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28 Q. In the subset of 18 to 49, you indicate you 

6 6 

1 have a skew in the subset to pregnant women. 

2 Why was there a skew to pregnant women? 

3 A. Because those would be the women that 

4 would, this topic would be to have it at the very 

58 5 top of the mind, as they are about to bring a child 

6 into the world. And we don't, we wouldn't want them 

7 to be smoking during pregnancy or immediately after 

8 pregnancy, et cetera. 

9 Q. All right. Now, the anti-tobacco message 
12 10 that was carried by Proposition 10, it was exactly 

11 that, wasn't it, not to smoke when you are pregnant 

12 and not to smoke in front of children between — 

13 well, not to smoke in front of children; true? 



14 

A. 

Yes. 

22 

15 

Q. 

All right. 


16 


And would you agree with me that the 


17 

rationale for these two target audiences is aptly 


18 

set forth on page five under the title Rationale? 


19 

A. 

Yes. 

54 

20 

Q. 

Is there anything you would add to that? 


21 

A. 

I think that covers why we were doing what 


22 

we were 

doing. 


23 

Q. 

Now recognizing that you define the target 


24 

audience 

for the media plan that has just aired with 


22 25 the target audience described on page five of 
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11:19:02 


11:19:16 


11:19:32 


26 Exhibit 4251, it remains the target audience you 

27 intend to reach for the second half of the campaign, 

28 that will be aired later this year? 
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1 A. Yes. 

2 Q. If I could draw your attention to page six 

3 of the exhibit, please. 

4 You are outlining on a state-wide basis the 

5 locations of the general market, Hispanic market and 

6 Asian market. 

7 How did you go about making this 

8 determination? 

9 A. By population density. 

10 Q. Do you, how is that performed? Do you 

11 analyze the census of each individual county, or are 

12 there resources you can go to? 

13 A. There are Nielsen resources that would show 

14 the population of the DMA, the dominant market area, 

15 which is a Nielsen term describing the media market. 

16 Q. Okay. 

17 A. So Los Angeles, the five-county area of Los 

18 Angeles, which would be called the Los Angeles DMA, 

19 has the largest population of the state; second is 

20 the Bay area; third Sacramento, et cetera. 

21 Q. And the same type of analysis is performed 

22 in terms of the locus of the Hispanic population? 

23 A. Right. 

24 Q. And of the Asian population? 
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25 

26 

27 

28 


A. Right. 

Q. If I can draw your attention to page seven, 
the second notation indicates that, quote: 

"With 86 percent of the state's 
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population, the Top 4 most-populated 
markets have the potential to 
positively affect the most number of 
children's lives and, therefore, must 
be given media emphasis." 

Are you saying, essentially, if you look 
back at the markets you have defined on page six 
that, basically, in reaching those markets, you are 
reaching the total of 86 percent of the population 
of the State of California? 

A. Those markets' populations make up 86 
percent of the state's population. 

Q. Okay. And the same note or the note that 
follows, quote: 

"The Top 5 Hispanic markets represent 
91 percent of the state's Hispanic 
population and the Top 2 Asian regions 
represent 92 percent of the state's Asian 
population, and, therefore, must also be 
given heightened media coverage." 

The percentages that are arrived at are, 
again, a function of Nielsen information? 
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A. 

Q. Are there any other sources of information 
utilized to determine these percentages? 

A. I would have to take a look at the 
exhibits. 

Q. Will you please, just for a moment. 
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A. We have charts that show the population 
makeup, but I'm not certain — let me see. 

See, these are all DMAs Nielsen 
information. 

Q. That is the maps that you are referring to? 

A. Yes. 

Q. I don't know what you are looking for. 

A. I know that Nielsen was a primary source. 

If there were other sources, I'm not, I'm not able 
to recall. 

Q. Okay. Now if I can draw your attention to 
page nine of the exhibit, the actual media budget, 
the budget that you had to utilize for the buy was 
roughly the $9,985 million? 

A. Yes. 

Q. The balance of $14 million, that had been 
appropriated, that went to production costs and 
commissions for the agencies involved? 

A. Yes. 

Q. How much money is being appropriated for 
the second half of the campaign for 2000? 
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A. For the second half of the campaign, there 
is a total of $7 million. 

Q. How much of that $7 million to your 
knowledge will comprise either production costs or 
agency commissions? 

A. I believe that the media budget is in the 
5.5 range. So it would be a million and a half is 
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my best recollection. 

Q. All right. Now Ms. Ward told us last week 
that the only new creative that will comprise the 
campaign for the second half of the year 2000 is a 
single billboard. 

Is that your understanding as well? 

A. I don't know. 

Q. All right. 

Do you have any understanding as to, of the 
roughly 1.3, 1.5, that will be the agency commission 
and production costs, what portion of that is going 
to the production of this new billboard? 

A. No, I don't know. 

Q. All right. 

Is it roughly about 5.3 that is available? 

A. 5.5 is what my best recollection is, but I 
am not certain of that. 

Q. Now of that give or take 5.5 million, do 
you have any understanding as to what percentage of 
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that will be directed to the anti-smoking portion of 
the campaign as opposed to early childhood 
development? 

A. No, I do not. 

Q. Has that been discussed with you at all? 

A. No. 

Q. If I could draw your attention to page 11 
of the plan. Tier I, Tier II and Tier III, what is 
the origin of those terms? 
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1 Are they drawn from the Nielsen ratings as 

2 well? 

3 A. No, no. We would create them by saying we 

4 have a top tier, which is Los Angeles, representing 
34 5 68 percent of the state. The lion's share of the 

6 state is in Los Angeles and the Bay areas. 

7 So those would be considered the Tier I 

8 market. It's for purposes of media allocation. 

9 Q. Is more money allocated to Tier I because 


48 

10 

of the 

greater 

percentage of people 

18 and older who 


11 

reside 

there? 




12 

A. 

Not necessarily more money. 

but more rating 


13 

points. 





14 

Q. 

Okay. 

Trying to maximize - 

- 

58 

15 

A. 

It happens to be more money 

because those 


16 

markets 

are the 

biggest markets, and 

they cost 


17 

more. 

But it' s 

done on the basis of 

rating points. 


18 

Q. 

Okay. 

And, again, the reason that we are 
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19 

trying to allocate more rating points to 

Tier I is 

12 

20 

to reach a larger number of the members 

of the 


21 

target audience? 



22 

A. Correct. 



23 

Q. All right. 



24 

And that same analysis applies 

for Tier II 

22 

25 

and Tier III? 



26 

A. Correct. 



27 

Q. Now when you talked about, if you take 


28 

Tier I, Tier II and Tier III, and you reach those 


72 

1 markets, does this comprise 86 percent of the 

2 state's population that you made reference to 

3 earlier? 

4 A. Tiers I and II do. 

42 5 Q. Tiers I and II. 

6 Does Tier III make up the remaining 14 

7 percent? 

8 A. Yes. 

9 (At this point BRADLEY KAPLAN, ESQ. 

10 entered the deposition proceedings.) 

11 (Discussion off the record.) 

12 BY MR. L'ORANGE: 

13 Q. If we are reaching 86 percent of Tier I and 

14 Tier II with messages, we are also reaching — 

18 15 A. That's not — to clarify, that's just 

16 talking about what percent of the population, the 
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17 

overall 

state's population is made up by those 


18 

markets. 

It doesn't mean that you are reaching all 


19 

of them. 


11:27:30 

20 

Q. 

I'm sorry. Let's go back to the original 


21 

figure. 



22 


If you look at page seven, you indicate 


23 

that the 

four most populated markets basically have 


24 

about 86 

percent of the state's population; is that 

11:27:48 

25 

what we 

are in effect saying there? 


26 

A. 

Yes. 


27 

Q. 

Is that 86 percent a combination of Tier I 


28 

and Tier 

II? 
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A. Yes. 

Q. So you have the potential, when you 
advertise in Tier I or Tier II, to represent 86 
percent of the state's population? 

A. Correct. 

Q. And, likewise, when you advertise in Tier 
III, you are reaching the remaining 14 percent of 
the state's pop — 

MR. VANDERET: Potential reach. 

THE WITNESS: Potential reach. 

BY MR. L'ORANGE: 

Q. Potential reach. 

Now is there any way to estimate what the 
actual reach of your commission campaign was? 

We know, theoretically, that in the three 
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11:28 


11:28 


11:29 


11:30 


16 tiers you can reach 100 percent. 

17 Do you know what the actual reach was? 

18 (At this point BRADLEY KAPLAN, ESQ. 

19 departed the deposition proceedings.) 

36 20 THE WITNESS: There are ways to determine 

21 what the reach of the media campaign is, yes. 

22 BY MR. L'ORANGE: 

23 Q. Have they been employed to determine the 

24 reach of the Commission's campaign at any time? 

58 25 A. No. We looked at reaching frequencies, 

26 yes, yes. 

27 Q. All right. In the documents that were 

28 produced to us, was the evaluation of frequency and 

74 

1 reach contained in those materials or is it a 

2 separate evaluation process? 

3 A. It's contained in the plan that we would 

4 have here. 

22 5 Q. Can you point me in the proposed media plan 

6 to the frequency of the reach analysis? 

7 A. It's on page, the page after 37. 

8 Q. Now my 37 is entitled Audience Delivery 

9 Detail? 


08 10 


A. 

It is the page 

after 

that. 

11 


Q. 

Okay. Then we 

go 

to 

the 

page that doesn't 

12 

have 

any 

pagination but 

is 

marked 

by Bates number 

13 

A&P 

00010775. 






http://legacy.library.ucsf.£dy/tE€l/zrinG5a00/pdfidustrydocuments.ucsf.edu/docs/kqhd0001 



14 


What is the significance of this document? 


11:30:28 15 A. It basically tells you, according to the 

16 computer model of audience delivery, what percent of 

17 the population in a given market over the course of 

18 the flight would have seen or heard the message. 

19 Q. Okay. Now let me apologize to you because 
11:30:50 20 I am finding, as I get older, I can't read 

21 prescription drug labels, and I am having a rough 

22 time reading this. 

23 Can we go through this? The document 

24 entitled: Audience Delivery (Total Campaign). 

11:31:08 25 Now what exactly do we imply by that 

26 title? What do we mean by that? 

27 A. That this is the delivery of the audience, 

28 the audience delivery of the media campaign that was 


75 


1 run between, that was forecast — run between 

2 January and mid May. 

3 Q. All right. And I apologize to you. Again 

4 this is an area that we don't have an expertise in. 

11:31:28 5 When you talk about audience delivery, what 

6 do you mean by that term? 

7 A. The percentage of the population reached by 

8 the messages. 

9 Q. Okay. Now this is predicated on a computer 
10 — 

11 A. And how many times they are reached. 


12 Q. I'm sorry. I didn't mean to interrupt you. 


http://legacy.library.ucsf.£dy/tE€l/zrinG5a00/pdfidustrydocuments.ucsf.edu/docs/kqhd0001 



Is this predicated on a computer program? 
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14 

11:31:52 15 
16 

17 

18 
19 

11:32:02 20 
21 
22 

23 

24 

11:32:24 25 
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28 


A. Yes. 

Q. Is this a benchmark that you utilize when 
you prepare your media campaign? 

A. Sometimes; not always. 

Q. Was it used as a benchmark in this 
campaign? 

A. No. 

Q. Is there a way — tell me how this is used, 
how it was used in this campaign. 

A. After the plan was put together based on 
the amount of money that we had to do the efforts, 
we then would input into our computer programs the 
number of rating points that were achieved by media 
type. And then, based on those number of rating 
points, that would then say or tell you what 
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1 

2 

3 

4 

11:32:50 5 

6 

7 

8 
9 

11:33:06 10 


percentage of the population was reached and how 
many times. 

Q. Okay. Well, let's go through this, then. 

Beneath Audience Delivery, it says 
Prototypical Market Delivery? 

A. Uh-huh. 

Q. What do we mean by that? 

A. We did not reach this frequency for each 
and every market. We selected one market from each 
tier to determine, to illustrate what the audience 
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11 

delivery 

by tier would be. 


12 

Q. 

All right. Well, let's look at, let's 


13 

start with television. 


14 


And in parenthesis, is that A 18? 

11:33:22 

15 

A. 

Adults 18 plus. 


16 

Q. 

Okay. Now reading over in the columns, the 


17 

first column has adults 18 plus, and then it has 


18 

TRPs? 



19 

A. 

Yes: Target rating point. 

11:33:36 

20 

Q. 

All right. So those are the points that 


21 

you try 

to achieve in each of the tiered markets? 


22 

A. 

Correct. 


23 

Q. 

The next column says Reach? 


24 

A. 

Yes. 

11:33:50 

25 

Q. 

And beneath that we have in percentages 95 


26 

percent? 



27 

A. 

Correct. 


28 

Q. 

Okay. What does that mean? 
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11:34:10 


1 A. 95 percent of the adults 18 plus in Los 

2 Angeles saw a television message. 

3 Q. Delivered through the Commission's program? 

4 A. Yes. 

5 Q. All right. Now the next column is 

6 Frequency and the numbers are 25.0, 20.8 and 13.9? 

7 A. Uh-huh. 

8 Q. What do we mean by that? 

9 A. That means that over five months of the 
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11:35:06 25 
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campaign, in both March, April, May, through the 
four months of the campaign, 95 percent of the 
adults 18 plus saw the message an average of 25 
times. 

Q. Okay. Now that would be true in Tier I and 
Tier II, they would see it 20.8 times? 

A. Referring to the three markets, as 
illustrated by Bakersfield, it would be 13.9 times. 

Q. Is the reason for the difference in the 
frequency the fact that more dollars were allocated 
to the Tier I, hence the messages ran more — I'm 
sorry — more rating points were allocated to 
Tier I, hence the message may be viewed more 
frequently in Tier I as opposed to Tier III? 

A. Correct. 

Q. Be careful, it will be out competing with 

you. 

A. All right. 

Q. The next column has "Eff" three and three 


78 


11:35:20 


1 plus? 

2 A. Yes. 

3 Q. What does that mean? 

4 A. That's an effective frequency of three or 

5 more times. So that is eliminating the people who 

6 saw it one or two times to say what percentage of 

7 the people saw it at least three times. 
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Q. Is there any significance to seeing it 


9 three times? 

11:35:40 10 A. Well, there used to be, there — the 

11 standard industry reach and frequency model would 

12 say, if you see a commercial once, you are not 

13 really paying that much attention; your awareness 

14 level is low. The second time you start to become a 
11:36:00 15 little more familiar with it. And by the third 

16 time, you have understood the message. 

17 Now this is all theoretical. There are 

18 some commercials you can see once; there are others 



19 

you could see 20 times. So it's a theoretical 

11:36:16 

20 

model. 



21 

Q. 

The next column has? 


22 

A. 

Six or more times. 


23 

Q. 

Efficiency of six or more times? 


24 

A. 

Uh-huh. 

11:36:24 

25 

Q. 

Now the percentages are different there? 


26 

A. 

Correct. 


27 

Q. 

Why would the percentages be different? 


28 

A. 

Because fewer people have seen it six or 


79 

1 more times than would have seen it three or more 

2 times; because there is many people that just saw it 

3 three and four and five times that are counted in 

4 the three plus that are not counted in the six plus. 

11:36:46 5 Q. What's the significance when you compare 

6 efficiency three plus to efficiency six plus? 
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A. What — in the six plus — 

Q. I'm sorry. Let me rephrase it. 

Why would I go through that type of 
analysis comparing efficiency of three plus to an 
efficiency of six plus? What is it that you are 
measuring? 

A. You are measuring effectiveness levels at 
different levels of frequency. Actually, you are 
measuring what percentage of the population has seen 
it at least three times and then at least six times. 

Q. And again, I'm sorry, but that tells you 

what? 

A. Theoretically, it tells you — let me see 
how to phrase this. 

Theoretically, it tells you what percent of 
the population has been exposed effectively. And by 
effectively, some people look at it nine times, 12 
times, 20 times. We chose to put three times, which 
is basically the industry standard and six times 
because we were launching a campaign. 

When you are launching a campaign, you need 
higher levels of frequency. Because when it's a new 
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1 message, you need more frequency to solidify the 

2 awareness of the message. 

3 Q. The next column is entitled Adults 18 plus; 

4 then it has "Imps." 
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That's impressions? 


6 
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8 
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A. Correct. 

Q. Now the impression for instance for the Los 
Angeles Tier I market is 258,336,000? 

A. Correct. 

Q. What do we mean by that? 

A. Those are duplicated added impressions if 
you saw the commercial six times. If one person saw 
it six times, you are counting six times in there. 

So it's an advertising impression. 

Q. Are the impressions — how do you reach the 
258 million number? Is it frequency? Is it based 
on people seeing the commercial 25 times? Is it 
based on the effectiveness at three plus seeing t 
89.2 times or the effectiveness at six plus seeing 
it 79.3 times? 

A. It's the average reach in frequency. It's 
95 and 25, 95 percent and 25; not impressions at the 

effective levels. 

Q. Now, you would take 95 percent of the 
target audience? 

A. Yes. 

Q. So if you had arguably a thousand people in 
your target audience, you would take, you would 
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1 assume that it reached 950 of them; that would be 95 

2 percent of that target audience who would have seen 

3 it 25 times. You multiply — 
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A. An average of 25 times, 
ten times; other people saw it 40 times. So it's an 
average of 25. 

Q. So you multiply that; that's how you come 
out with your impressions? 

A. Right; based on population, yes. 

Q. Now that analysis holds true for each of 
the markets that you have analyzed, whether it is 
television or radio, whether it's English or 
Hispanic, true? 

A. Correct, yes. 

Q. Now, there is an asterisk, and at the 
bottom of the page it indicates in the first series 
of the column adults 18 to 49 for radio has been 
adjusted to reflect adults 18 plus TRPs. 

What do you mean by that? 

A. The demographic for radio was adults 18 to 
49, because radio is much more of a targeted 
medium. So we would have gone after 18 to 49 
adults. 

You can't compare apples to oranges; you 
can't compare at the 18 to 49 rating points to 
adults 18 plus rating points. So for the purposes 
of the reach in frequency model, we needed to take 
those adults 18 to 49 points and say how many adults 
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1 18 plus would have been reached on those radio 
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schedules. And then once you have the adults 18 
plus on radio, you can compare it and add it to what 
was done on television. 

Q. Okay. I am tracking with you. 

Now under the second series of columns, 
there is an asterisk and it indicates: 

"Includes 25 percent viewing spill 
from General Market TV." 

What do you mean by that? 

A. Within the Hispanic population in Los 
Angeles, some watch, many watch general market 
television. So if you were just to do a reach in 
frequency on the delivery of the Hispanic language 
television, it would be under-reported because you 
are also reaching Spanish language television 
viewers in the general market. 

So based on all of the research that we had 
done, we conclude that approximately 25 percent of 
the rating points from the general market television 
reached Hispanic viewers. And so we added those 
rating points to the Hispanic rating points. 

Q. Okay. Now if I could ask you to look at 
the last column on the right-hand side, there are 
several entries wherein there is the word or the 
abbreviation EST. 

Would that be estimated? 

A. Uh-huh. 
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Q. All right. How do you arrive at your 
estimated figures when you may be looking at some of 
the predicate figures, if you will, that you need to 
do the computation? 

A. Runyon Saltzman's was months for the 
Hispanic audience delivery, so you would have to ask 
them. 

Q. You did not have any involvement in that? 

A. No. We merely received their information 
and included it in the data. 

Q. In the course of creating the media 
campaign under the Children and Families Commission, 
was there any consideration with respect to a direct 
mailing campaign to reach these people? 

A. Very early on, there was discussion of a 
direct mail campaign. 

Q. What were the results of those discussions? 

A. I don't know. 

Q. Were you involved in them at all? 

A. No. 

Q. Do you know who was? 

A. I would — no, I don't know for sure, but I 
would think Christine Steele. 

Q. Do you have, was the direct mail campaign 
project rejected? Was that your understanding? 

Well, let me back up. 

The direct mail campaign was not part of 
the ultimate — 
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A. 

Q. — media campaign? All right. 

But you don't know whether it was rejected 
or tabled? 

A. No. I know that it was originally talked 
about; then we did not, it was not, did not go 
forward. 

Q. To your knowledge, was there ever any 
consideration by Asher with respect to the Tobacco 
Control Section program to administer a direct mail 
campaign? 

A. Not to my knowledge. 

Q. Do you have any recollection of that topic 
ever being discussed at all? 

A. I really, I really don't recall. 

Q. To your knowledge, has Asher designed 
direct mail campaigns in conjunction with other 
promotional programs that it has designed for 
clients? 

A. I know that we work with direct mail 
specialists for various other clients to do direct 
mail programs, yes. 

Q. Was a direct mail program suggested by 
Asher to the Children and Families Commission or was 
it simply discussed? 

A. I don't know. 

Q. If I could draw your attention to page 13 
of Exhibit 4251, it's entitled Market Tiering 
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Strategy (Hispanic) . 

A. Yes. 

Q. The same analysis that we applied to the 
general market strategy, that was depicted on page 
11, would apply to the Hispanic market tiering 
strategy that you have outlined on page 13, true? 

A. Yes. 

Q. And, likewise, that same analysis would 
apply to the market tiering strategy for the Asian 
market that is depicted on page 14? 

A. Correct. 

Q. Now if I could draw your attention, please, 
to the footnotes on page 14. The footnote 
indicates, quote: 

"Ethnicities to be targeted for this 

campaign will initially be Vietnamese, 

Cantonese and Korean which comprise 45 

percent of the state's Asian population..." 

I'm going to stop there for a moment. 

Close quotes. 

Were you involved in any way in the 
decision to target Vietnamese, Cantonese and Korean 
communities? 

A. No. 

Q. Do you have any understanding, personally, 
as to why these three communities were targeted as 
opposed to other Asian ethnic groups? 

A. Runyon Saltzman made the decision to target 
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11:48:16 


11:48:24 


11:48:36 


11:48:44 


1 Vietnamese, Cantonese and Korean. And I only know 

2 what is stated here, which is that it comprises 

3 almost half of the Asian population. 

4 And, initially, as the whole program was 

5 getting under way, it was decided that those would 

6 be the first three that we targeted. 

7 Q. All right. Now certainly the footnote goes 

8 on to make note that other language, other Asian 

9 language media may be added as the campaign rolled 


10 

out 

or 

matured; true? 

11 


A. 

Uh-huh. 

12 


Q. 

Yes? 

13 


A. 

Yes . 

14 


Q. 

All right. Do you have any idea as to what 

15 

other Asian languages may be added to the campaign. 

16 

as 

you 

sit here today? 

17 


A. 

Mandarin. 

18 


Q. 

Okay. Now, with respect to Mandarin, was 

19 

one 

of 

them — 

20 


A. 

There may have been others, but I don't 

21 

know what the others were. 

22 


Q. 

Now, with respect to the last portion of 

23 

the 

footnote, it states, quote: 

24 



"Filipinos and Japanese, representing 

25 


50 

percent of the state's Asian 

26 


population, are not recommended for 

27 


in 

-language media because of their high 
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English-language usage." 

What did you mean by that? 

A. Runyon Saltzman, that was Runyon Saltzman's 
recommendation, based on their experience of 
Filipino and Japanese groups, that they used 
predominantly English-language media because they 
are more highly assimilated. 

Q. Now based on this footnote, is it fair for 
me to conclude that by trying to reach the 
Vietnamese/Cantonese/Korean mix under 45 percent of 
the state Asian population, 50 percent of the state 
Asian population is already comprised of Filipino 
and Japanese, so between Vietnamese, Cantonese, 
Korean, Filipinos and Japanese, you effectively 
reached 95 percent of the Asian population? 

A. No. 

Q. All right. What's wrong with my thinking? 

A. Because it comes back to what potential. 

You have a potential to reach 45 percent of the 
state's Asian population by advertising in 
Vietnamese, Cantonese and Korean, but there are 
going to be Filipino and Japanese that, while those 
two ethnic groups represent 50 percent of the 
state's Asian population, there is Filipino and 
Japanese who only utilize the Filipino and Japanese 
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27 percent or that you had attempted to reach 95 

28 percent. 
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Q. To your knowledge, was there any analysis 
done on the percentage of Japanese and Filipino who 
spoke in only their native tongue who did not have 
English language skills? 

A. You would have to ask Runyon Saltzman, who 
did the analysis. 

Q. Drawing your attention to page 15, which is 
entitled Media Selection Strategies, there are 
percentages that are quoted in the last full 
paragraph indicating that 81 percent of L.A. 
Hispanics and 76 percent of Bay Area Hispanics watch 
television in Spanish. 

Now beneath that, you show: 

"(Source: Strategy Research Corp. 

1988 U.S. Hispanic Market)." 

Was that the source of the percentages? 

A. Yes. 

Q. If I could draw your attention to page 16, 
it deals with Secondary Medium Radio. 

A. Yes. 

Q. The second paragraph describes the various 
types of format, radio formats that will be utilized 
to reach the target audiences. 

I take it that you have already talked 
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42 25 about the target rating points for broadcast 

26 television, and utilized that as your mechanism to 

27 figure what shows you want to attach your ads to — 

28 A. Yes. 
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1 Q. — in order to maximize your message? 

2 A. Yes. 

3 Q. In radio, is the type of music or 

4 programming as important in selecting what radio 

08 5 stations you want to have your message broadcast on? 

6 A. Yes. 

7 Q. All right. 

8 And I would assume in the campaign, as it 

9 was executed, you wanted to reach the market from 18 
24 10 plus forward, which meant multiple music mediums in 

11 terms of programming? 

12 A. Yes. 

13 Q. And that's essentially what is depicted on 

14 page 17 in the sense that you are identifying the 
36 15 type of music mediums that you are going to place 

16 your programming and that's designed to reach your 

17 target audience? 

18 A. Examples of but not limited to. 

19 Q. Okay. So it may have been more expansive 
48 20 than what's set out on page 17? 

21 A. Correct. 

22 We may not have bought some of these, but 
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24 looking at. 

11:53:58 25 Q. All right. And drawing your attention to 

26 page 18, you are talking about: 

27 "Tertiary Medium: Out-of-home." 

28 These are billboards that you described for 
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us earlier, correct? 

A. Yes. 

Q. And one of the key components to 
determining where you want to place your campaign 
with respect to billboards is that you want 
locations where there is a high volume of people 
passing by to receive messages; true? 

A. High volumes of the right people. 

Q. So you analyze the market even further by 
figuring out where your target audience is going to 
be so that you can place billboards to reach the 
maximum number of your target audience? 

A. Yes. 

Q. All right. 

What are some of the considerations that 
you typically undertake when you are trying to 
analyze, for instance in this campaign, where you 
would place billboards to reach 18 and over? 

A. We were looking at our subset which was 
parents of young children. So there would be zip 
codes that have — there would be a higher 
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22 concentration of parents being worked on than 

23 children. So we would place, we would place part of 

24 our bulletins there. 

00 25 Obviously, people move throughout the city, 

26 so we would, we would be able to put our messages at 

27 high traffic areas as well as more specifically 

28 targeted areas. 

91 

1 Q. Okay. And that analysis, the idea of 

2 maximizing a message to reach the maximum number of 

3 people in your target audience carried through 

4 broadcast television, radio, the billboard market, 

28 5 ethnic newspapers, all the way down the line of the 

6 campaign; true? 

7 A. I would clarify to say the most number of 

8 the right people, the targeted people, yes. 



9 

Q. Fair enough. 


46 

10 

MR. L'ORANGE: 

I have about noon. Why 


11 

don't we take a break. 



12 

MR. VANDERET: 

Okay. 


13 

MR. L'ORANGE: 

Let's reconvene at 1:00. It 


14 

will start picking up 

as we finish up on our media 

58 

15 

plan here. 



16 

THE WITNESS: 

Okay 


17 

(The luncheon 

recess was taken 


18 

at 11:55 A.M.) 



19 
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1 (The deposition of LEAH MITCHELL 

2 was reconvened at 12:52 P.M.) 

3 MR. L'ORANGE: Could I have the last 

4 question read back, please. 

5 (Record read.) 


7 


LEAH MITCHELL, 


8 

9 

10 

11 

12 

13 

14 

12:53:02 15 
16 


having been previously duly sworn, testified further 
as follows: 


EXAMINATION (CONTINUING) 

BY MR. L'ORANGE: 

Q. Was there ever any estimate made of the 
number of people in the target audience? 

A. We did — no, no. We did total populations 
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18 
19 

12:53:30 20 
21 
22 

23 

24 

12:53:44 25 
26 

27 

28 


with adults 18 plus, but we didn't in terms of 
parents. 

Q. Was there any analysis made with respect to 
what percentage of that target audience was smoker 
versus non-smoker? 

A. No. 

Q. Do you have any personal knowledge that 
such an analysis will be undertaken at any time? 

A. Not to my knowledge. 

Q. Who selected the target audience? Was that 
something Asher proposed to the state or was that 
something the state defined for Asher when you began 


94 


1 

2 

3 

4 

12:54:00 5 

6 

7 

8 
9 

12:54:18 10 
11 
12 

13 

14 

12:54:32 15 


to do the media? 

MR. VANDERET: Which are you talking 

about? 

BY MR. L'ORANGE: 

Q. Prop 10, the Children and Families 
Commission. 

A. We proposed it to the client — 

Q. And do you have — 

A. — after hearing her objectives, the 
objectives of the Commission's campaign. 

Q. Now when you say "her" objectives, are you 
talking about Dr. Henderson or Ms. Parham or? 

A. I should have said the Commission, 
California Children and Families Commission's 
objectives. 
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12:54:50 20 
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12:55:18 25 
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28 


Q. So that the Commission came to you and 
articulated its objectives, and from those remarks, 
Asher, you went back and recommended a campaign 
which was primarily directed to adults 18 and over 
with a subset that we have described in 
Exhibit 4251? 

A. Yes. 

Q. In the course of your designing the media 
strategies for the Children and Families program, 
have there been any disagreements between Asher and 
the state, either over target audience, the amount 
of dollars spent, the efficiency of the message, 
anything at all that you would characterize as 


95 


1 

2 

3 

4 

12:55:38 5 

6 

7 

8 
9 

12:56:02 10 
11 
12 
13 


significant in your opinion? 

A. No. 

Q. Were there any disagreements between Asher 
and the state in the execution of the Tobacco 
Control Section program that you participated in 
from 1994 on? 

A. Regarding the target audience? 

Q. Well, regarding anything that you would 
consider significant in your experience. 

A. The only disagreement that — well, yes. 

Q. And what were the nature of those 
disagreements? 

A. It was my opinion that the media levels 
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12:56:56 25 
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that we were running, the number of TRPs we were 
running, that fewer messages shouid be aired versus 
more messages that I didn't feel the rating point 
levels supported. 

Q. I'm sorry. I heard what you said. I guess 
what I am missing is the significance of what you 
said. 

A. The state wanted to run muitiple, multiple 
messages within a given week and the agency's 
recommendation would be to run fewer messages in a 
given week. 

Q. And the reason for running fewer versus 
larger numbers requested by the state was what? 

A. To not spread the rating points out too 

thin. 
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1 

2 

3 

4 

12:57:44 5 

6 

7 

8 
9 

12:58:04 10 
11 
12 


Q. Fewer messages would give you the 
opportunity to direct it to — 

A. More effective, yes. 

Q. Okay. Okay, I am with you. 

I would like to direct your attention to 
page 21 of the exhibit. 

Now at the bottom of page 21, you indicate: 

"Tiers I and II markets will be 
scheduled for eight weeks; Tier III 
will have six weeks of activity." 

And I am trying to, what I am trying to do 
is grab or grasp, is this eight weeks of the entire 
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13 

campaign 

or is this eight weeks during the first 


14 

quarter? 


12:58:20 

15 


Or what is the significance — 


16 

A. 

February through March — January through 


17 

March. 



18 

Q. 

All right. So for a three-month period o: 


19 

12 weeks 

, Tiers I and II had messages scheduled to 

12:58:38 

20 

be delivered for eight of those 12 weeks, true? 


21 

A. 

True. 


22 

Q. 

And the Tier III have messages delivered 


23 

for six 

of 12 weeks? 


24 

A. 

Correct. 

12:58:44 

25 

Q. 

Okay. I am with you. 


26 


Drawing your attention to page 23, that 


27 

same analysis would apply with respect to radio 


28 

where you indicate that, for instance: 
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1 

2 

3 

4 

12:59:14 5 

6 

7 

8 
9 

12:59:26 10 


"Tiers I and II will receive equal 
TRP levels for a total of six weeks on 
air. " 

That's six weeks of 12 weeks of the first 

quarter? 

A. It wouldn't be 12 weeks because we start, 
we started January 24th. But the number of weeks 
between January and March, yes. 

Q. Okay. The same analysis would be for the 
eight weeks Spanish language radio would run. 
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12:59:40 15 
16 

17 

18 
19 

12:59:48 20 
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01:00:16 25 
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28 


That would be true for the Asian market as 
well, that would hold true? 

A. Correct. 

It doesn't say how many radio weeks in 
Asian, just that Asian begins mid March, because we 
weren't sure when we were going to be able to run 
Asian. So. 

Q. Did the Asian actually — 

Actually, the Asian radio has not yet 
begun, has it? 

A. That's correct. 

Q. Now drawing your attention to page 27 of 
the exhibit, it's entitled Media Scheduling 
Strategies, General Market TV Daypart Mix. 

What is a daypart mix? 

A. A daypart mix is the time periods 
throughout the day that you place spots in. 

Q. Are there recognized hours? 


98 


01:00:50 


1 

A. 

Yes . 


2 

Q. 

What 

are those hours? 

3 

A. 

6:00 

to 9:00 a.m. in the morning is early 


4 morning. 9:00 a.m. to 4:00 p.m. is daytime; 4:00 to 

5 7:00 p.m. is early fringe; 7:00 to 8:00 p.m. is 

6 prime access; 8:00 to 11:00 p.m. is prime time; 

7 11:00 to 11:30 p.m. is late news, and 11:30 p.m. to 

8 1:00 a.m. is late night, and 1:00 a.m. to 6:00 a.m. 

9 is overnight. 
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01:01:10 

10 

Q. 

When you talk about the daypart mix, does 


11 

that commence generally about 6:00 a.m.? 


12 

A. 

Yes. 


13 

Q. 

And runs until roughly about 7:00 p.m.? 


14 

A. 

No. Depends on what dayparts you are 

01:01:22 

15 

choosing 

to put in there. There are some accounts 


16 

you would only put in overnight, from midnight to 


17 

6:00. 



18 


So really, every account is different based 


19 

on the target audience and what you are trying to 

01:01:30 

20 

accomplish. 


21 


So daypart mix varies from plan to plan. 


22 

Q. 

Okay. In this particular campaign, you 


23 

indicate 

messages began in the morning and continued 


24 

through 

to the late evening? 

01:01:42 

25 

A. 

Uh-huh. 


26 

Q. 

Yes? 


27 

A. 

Yes . 


28 

Q. 

Okay. Now the second paragraph makes 


99 


01:01:58 


1 mention of: 

2 "A richer daypart allocation has 

3 been planned for the launch..." 

4 Then you go on to describe in the third 

5 paragraph: 


6 "A more cost-efficient daypart 

7 mix is planned during the Sustaining 
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9 

01:02:06 10 
11 
12 

13 

14 

01:02:32 15 
16 

17 

18 
19 

01:02:50 20 
21 
22 

23 

24 

25 

26 

27 

28 


What do you mean by that? 

A. When you start a new campaign effort, which 
has no awareness of the issue, you want a richer mix 
of prime time; more, more spots in higher rated 
areas and more frequency of message in order to 
cement the message. And then as you, as the message 
becomes more familiar, you can then come out of 
prime time a little bit and go into other more 
cost-efficient areas. 

Q. Okay. Hence, more of your budget is spent 
in the launch phase as opposed to the sustaining 
phase? Or is it just the allocation, the sustaining 
phase goes farther because you have reach in more 
cost-efficient shows? 

A. Right, yes. 

Q. And the daypart mix for both general market 

Which I gather is the English-speaking 

market? 

A. Yes. 


100 


1 

2 

3 

4 

01:03:14 5 

6 


Q. — and for the Hispanic market are set out 
on pages 28 and 29 of your exhibit? 

A. Yes. 


Q. That same analysis applies for radio on 
page 30? 

A. Yes. 
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01:03:30 10 
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01:03:44 15 
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19 

01:03:54 20 
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23 

24 

01:04:12 25 
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Q. All right. Now, if I could ask you to skip 
over to page 32 of the exhibit, there is a budget 
summary. 


A. Yes. 

Q. To the best of your recollection, is this 
budget summary an accurate representation of what 
was spent on the various mediums for the 
Commission's campaign from January until May of this 
year? 

A. With the exception of the Asian components. 


yes. 

Q. All right. Now the Asian component is 
67,300? 

A. Yes. 

Q. Has that figure been spent at all? 

A. You know, I am hesitant to answer about the 
Asian radio. It was what was done out of Runyon, 
and my memory is fuzzy as far as what, how it was 
actually spent, if it was. 

Q. Okay. Besides the $67,300 figure, do you 
have any reason to disagree with any of the other 
figures as depicted on page 32? 


101 


1 A. The Asian newspaper, I don't know what 

2 components of 270,000 was Asian newspaper. But that 

3 to the best of my knowledge was not run. But, 

4 again, I'm not certain. 
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01:04:40 5 


Q. Okay. So with those two caveats, any other 


6 changes you would make to these figures? 

7 A. No. 

8 Q. Now, if I could ask you for a moment to 

9 look at page, well, it's Bates stamped at the bottom 
01:05:10 10 of the page 00010773. And these are paginated in 

11 order. So if you look at the Media Spending 

12 Summary. 

13 And at the bottom corner of the page, do 

14 you find 10773, please? 

01:05:22 15 A. Uh-huh. 

16 Q. This is a chart prepared by your group? 

17 A. Yes. 

18 Q. Would it be fair to say that this chart 

19 depicts how the media budget was spent, was proposed 
01:05:44 20 to be spent between January and May of 2000? 


21 

A. 

Yes . 


22 

Q. 

All right. 

And, basically, the left-hand 


23 column would lay out what our media markets are, 

24 correct? 

01:05:52 25 A. Correct. 

26 Q. The column next to, talking about the 

27 number of targeted audience that we are hoping to 

28 reach — 


102 

1 A. It's the number of adults of age over 18. 

2 Q. And we divide into general market for TV, 

3 Hispanic TV, radio paints/bulletins, ethnic print. 
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4 and so forth, right? 


01:06:14 5 A. Correct. 

6 Q. The far right-hand column tells us what has 

7 been spent to achieve that? 

8 A. What was proposed to be spent, yes. 

9 Q. Okay. Now would your comments about any 
01:06:28 10 changes in the figures on this page essentially 

11 reflect those you made earlier, that the only 

12 changes would be whether the Asian radio and the 

13 Asian ethnic newspapers, that part of the campaign 

14 was not implemented? 


01:06:38 15 

A. 

Yes. 




16 

Q. 

Okay. 

Now 

if I could ask you to 

turn to 

17 

page 43 

again. 

Now 

from — and I'm sorry: 

: Page 


18 46 . 

19 The document is entitled Media Usage Habits 
01:07:26 20 of Adults 18 through 49, Smokers with Kids under 6. 

21 In other words, what we are looking at are 

22 those adults 18 through 49 who are smokers with 

23 children zero to just under six; right? 

24 A. Yes. 

01:07:38 25 Q. What is the significance of the categories 

26 at the top? 

27 A. This is a quintile analysis, which means it 

28 divides media usage into five groups, five headings. 

103 

1 Q. Okay. 
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01:08:10 5 

6 

7 

8 
9 

01:08:22 10 
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01:08:40 15 
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A. What it illustrates is that this target 
audience, their likelihood of being, they are likely 
to be heavy magazine users or light television 
viewers or et cetera. 

Q. Let's take, for example, let's talk about 
Television Total. 

A. Uh-huh. 

Q. All right. Now what is the significance of 

107? 

A. These numbers are indices. An index 
indicates the percentage above or below the 
average. So this would be read as adults 18 to 49. 
Smokers who have kids under six are seven percent 
more likely to be heavy television viewers than the 
average adult. 

Q. Okay. And for instance in daytime TV, they 
are likely to be 23 percent higher than the average 
adult? 

A. Right. 

Q. And that would also be true, for instance, 
if we went over to Quintile IV Below Average, we 
looked at newspapers; those adults would be 39 
percent more likely to access newspapers than the 
average adult in that particular quintile? 

A. They would be 39 percent more likely to be 
below average newspaper readers — 

Q. I got you. 


104 
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01:09:40 


01:09:54 


01:10:06 


01 : 10:22 


01:10:48 


1 

A. 

— than the average adult. 


2 

Q. 

Now this is a California analysis? 


3 

A. 

National. 


4 

Q. 

National analysis. 


5 


And do we know what the population was 

in 

6 

which these numbers were derived, in other words 

the 

7 

size of 

the population? 


8 

A. 

I do not know it offhand. We could — 

I 

9 

mean it' 

's in the data, but I do not know what it 

is . 

10 

Q. 

Would our best source be this MRI 1999 


11 

doublebase? 


12 

A. 

Doublebase, yes. 


13 

Q. 

And MRI 1999 stands for what? 


14 

A. 

Media Mark Research, Incorporated. 


15 

Q. 

And these are studies that they publish 

on 

16 

a periodic basis? 


17 

A. 

Yes. 



18 Well, they are — the data is in MRI. You 

19 then cross tab it to get to this. In other words, I 

20 con open up a page at MRI — see, this was the 

21 crossover to adults 18 to 49 who have kids under 

22 six. 

23 Q. Okay. Looking at page 47, again just for 

24 clarification, and let's take daytime 9:00 a.m. to 

25 4:00 p.m., in essence we are saying that adults in 

26 the age bracket 18 to 49, who are smokers with kids 

27 under six, are 20 percent more prone to watch 

28 daytime TV between 9:00 a.m. and 4:00 p.m. than the 
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1 

average 

adult in that category? 


2 

A. 

Correct. 


3 

Q. 

Okay. Now if I could ask you to look at 


4 

what has 

been Bates stamped in the right-hand corner 

01:11:36 

5 

00011483 

• 


6 


Okay? 


7 

A. 

Uh-huh. 


8 

Q. 

Now the areas of your study form the column 


9 

on the left-hand side. 

01:11:50 

10 


I believe you called these DMAs? 


11 

A. 

DMA, uh-huh. 


12 

Q. 

Which stands for? 


13 

A. 

Dominant market area. 


14 

Q. 

Now within the Audience Delivery box, you 

01:11:58 

15 

have three columns. 


16 


What, basically, is depicted here? 


17 

A. 

Hispanic adult 18 plus rating points in 


18 

each one 

of those markets. 


19 

Q. 

Okay. So you are shooting for 100? 

01:12:14 

20 

A. 

1175, 1240 were actually delivered by 


21 

schedule 

So they were able to deliver 1240 points 


22 

or six percent over the original goal. 


23 

Q. 

Okay. And for that you spent $23,328? 


24 

A. 

Correct. 

01:12:30 

25 

Q. 

Now it says program highlights or 


26 

Programming Highlights. 


27 


What exactly does that mean? 


28 

A. 

After a buy is made, when we are presenting 
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the buys to the client, we will highlight some of 
the key programming that is included in the 
schedules. 

Q. Okay. These are programs, then? 

A. Yes. 

Q. All right. And the final column is 
entitled Added Value, and it makes mention of 22 
billboards and zero bonus spots. 

What do you mean by that? 

A. A billboard is a 10-second sponsorship 
announcement that may say: This news program 
brought to you by California Children and Families 
Commission. So when you are negotiating for the 
rating points, you will negotiate added value. So 
you get these billboards at no additional cost. 

Q. I see. 

A. It's just added exposure. 

Q. All right. If I could ask you to take us 
through one more chart. And let's look at page 
00015 — I'm sorry — 11504. 

A. Yes. 

Q. Okay. All right. 

Now I take it up at the top what we are 
looking at is, basically, the Sacramento market; 
right? 

A. Correct. 

Q. And our relevant dates are going to be 
January 17th through March 26th of 2000? 
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A. Uh-huh. 

Q. Now it says: 

"Product: 1st & 2nd Hispanic TV 2000." 

What do you mean by that? 

A. Where do you see that? 

Q. I am sorry. It says: 

"Client: California Children and Families 

Commission." 

Then it says: 

"Product: 1st & 2nd Hispanic TV 2000." 

A. There is not a product that we are selling 
here; it is not cars. So this schedule is the first 
and second quarter Hispanic television buy. 

Q. All right. Under Survey at the top of the 
page, what is that referencing to? 

A. When a buyer makes a television buy, she is 
projecting what the ratings are going to be. So the 
February 2000 projections, which means the rating 
book that will cover this period, is February 2000. 
So the buyer is projecting what those ratings would 
be. And the way she projects those ratings is by 
taking the February '99 HUT level. 

Q. HUT meaning? 

A. Which HUT means Homes Using Television, 
which is basically a percentage of the number of 
homes that are using television during a given 
daytime daypart. 
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It's complicated. 
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108 

And she is multiplying that HUT level by 
the share from the May '99 rating book. And that's 
the formula to get the projection of the number of 
people that will be watching in February 2000. 

Digest that one. 

Q. No, I am with you. 

What role does that analysis play when you 
are calculating the number of impressions? 

I remember the 95 percent frequency. 

Is there an interrelationship between what 
you just described for me and what we went through 
prior to lunch? 

A. A rating point is a percent of a 
population. So if there is a thousand people in the 
town, the program does attain a rating that a 
hundred people are watching that program. 

As you know, there is many, many, many 
programs that are run in a particular flight. The 
sum of all of those impressions is the growth — is 
the number of gross impressions, the duplicated 
advertising impressions that are watching the 
program, six different programs. 

Q. Okay. 

A. So that's the relationship. 

Q. Okay. Now let's just go through the first 
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26 entry that begins with Station KCSO TV. 


27 

A. 

Yes . 

28 

Q. 

Now the next 


109 


1 I take it that's a station that serves the 

2 Sacramento market? 



3 

A. 

Yes . 


4 

Q. 

Then you have "Telemu NDO, " 

01:17:06 

5 


Is that an affiliate? 


6 

A. 

Yes: Telemundo. 


7 

Q. 

And that is what? 


8 

A. 

It is, the network Telemundo owns Spanish 


9 

television stations all across the country. So KCSO 

01:17:22 

10 

is owned 

by Telemundo, or it's a Telemundo 


11 

affiliate. 


12 

Q. 

The next entry indicates M through F. 


13 


Monday through Friday? 


14 

A. 

Correct. 

01:17:30 

15 

Q. 

The ad is going to run Monday through 


16 

Friday? 



17 

A. 

Correct. 


18 

Q. 

The next indication is time. We have 12:00 


19 

p.m. to 

4:00 p.m.? 

01:17:36 

20 

A. 

Correct. 


21 

Q. 

Is that the time when the ad is going to 


22 

run? 



23 

A. 

Yes. 


24 

Q. 

It will run how many times in the course of 
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26 

27 

28 


a day in that time period? 

A. Well, if you look over to the right, you 
will see the number of times it will run in a given 
week. Things are scheduled on a weekly basis. So 
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01:18:16 10 
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19 

01:18:48 20 
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somewhere between Monday and Friday between 9:00 and 
4:00 from 1/24 to 1/30, there will be one spot in 
those shows. 

Q. Okay. And under Program, are these TV 
shows? 

A. Yes. 

Q. All right. So that one spot will run in 
conjunction with one of those TV shows between 12:00 
and 4:00 sometime during the week of 1/24 to 1/30? 

A. Correct. 

Q. Now beneath that, or the next column is A, 
adults, 18 plus and then R-T-G. 

A. Rating. 

Q. Okay. What does the "00" mean? 

A. It does not — that program does not do a 
rating in the rating book. In order to qualify to 
have a rating in the Nielsen book, you have to have 
a certain minimum audience. And this program, 
obviously, did not have enough of an audience to 
make it into the book. 

Q. Why would you want to place a spot in 
connection with this show when it doesn't have a 
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01:19 


01:20 


01:21 


01:21 


23 rating point? 

24 A. It doesn't mean that people aren't watching 
02 25 it. It just means that it's not, it hasn't 

26 qualified for inclusion in the rating books. So you 

27 know, if you are trying to reach Spanish language 

28 adults, then you would want to go on this on a 

111 

1 program, even though you might not exactly know what 

2 the audience is. 

3 Q. Okay. Now, the first column when you get 

4 to number of spots per week, it has "Dur" 30. 

28 5 A. Uh-huh. 

6 Q. What are we looking at here? 

7 A. That's the spot length's duration, D-U-R, 

8 duration. So it's a 30-second unit. 

9 Q. Okay. 


34 

10 


(Discussion off the record.) 


11 


MR. L'ORANGE: Okay. Would you mark that 


12 

next in 

order, please. 


13 


(Deposition Exhibit No. 4252 was marked 


14 

for 

identification and is bound separately.) 

10 

15 

BY MR. L 

' ORANGE: 


16 

Q. 

Let me ask you to just take a look at that 


17 

for a moment. 


18 


Have you seen this document in the past? 


19 

A. 

I don't recall. 

38 

20 

Q. 

Are you familiar with the billboard 


21 

campaign 

that was conducted through Prop 10 or 
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22 

through 

the Commission's program? 

23 

A. 

The billboard campaign — 

24 

Q. 

Yes. 

01:21:54 25 

A. 

— for Proposition 10? 

26 

Q. 

Yes . 

27 

A. 

When? 

28 

Q. 

In this last period, January 
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A. I am familiar with it from a media 
standpoint, yes. 

Q. Can I ask you, if you would, to take a look 
at what have been marked in the bottom right-hand 
corner exhibit 89 through, or page numbers 89 
through 95. 

And do you recognize these pages as 
depictions of the billboard campaign that was 
conducted through the Commission's media program 
between January and May of this year? 

A. Yes. 

Q. Are you involved in any way in dealing with 
the media itself when they want to make inquiries 
about the type of program that is being aired 
through the Commission's campaign? 

In other words, if I am an outside 
newspaper correspondent and I want to find out about 
the Proposition 10 campaign, do I go up to 
interview? 
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01:23:22 20 

A. 

No. 





21 

Q. 

Have you given 

any 

interviews 

to 

anybody? 

22 

A. 

No. 





23 


MR. L'ORANGE: 

Let 

me ask you 

if 

you would. 


24 if you would mark that next in order, please. 

25 (Deposition Exhibit No. 4253 was marked 

26 for identification and is bound separately.) 

27 BY MR. L'ORANGE: 

28 Q. Have you ever seen what's been marked as 
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1 

2 

3 

4 

01:24:10 5 


4253 before? 

A. No. 

Q. Do you recognize any of the handwriting on 
pages one or two? 

A. No. 


6 Q. Now this makes reference to a six-month 

7 plan synopsis for public relations and company 

8 outreach. 


9 

01:24:24 10 
11 
12 

13 

14 

01:24:50 15 
16 

17 

18 


Were you ever involved in any meeting 
wherein this subject was discussed? 

A. Not to my recollection. 

Q. Is there any way, is there any way that you 
can tell whether this is a document that would have 
emanated from Runyon Saltzman, just based on either 
of the subjects covered in any of the notations? 

A. There is no way I could tell. 

Q. Okay. In the course of designing your 
media strategy for the Commission's campaign, did 


http://legacy.library.ucsf.£dy/tE€l/zrinG5a00/pdfidustrydocuments.ucsf.edu/docs/kqhd0001 




19 

you become involved in the creative aspects of this 

01:25:10 

20 

campaign 

in any way? 


21 

A. 

No. 


22 

Q. 

In other words, they came to you with a 


23 

campaign 

pretty much in place and said design media 


24 

strategy 

around this? 

01:25:20 

25 

A. 

No. They occurred simultaneously. 


26 

Q. 

Okay. Tell me how the process worked. 


27 

A. 

We would have met with the client who 


28 

talked about what the budget for the campaign would 
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1 

2 

3 

4 

01:25:58 5 

6 

7 

8 
9 

01:26:20 10 
11 
12 

13 

14 

01:26:34 15 
16 


be. The account group would then allocate the 
budgets, and I would be given the budget for the 
general market effort. 

Simultaneously, the creative department 
would be given the objectives of the campaign, and 
they would begin to develop TV, radio, billboard 
creative executions. 

As my plan, as the Asher media plan 
progressed, I would be able to say we are not going 
to do media X but we are going to do media Y. And 
so, therefore, the creatives would start to be 
confining their creative efforts to what was going 
to be on the plan. 

And then it would all come together and be 
presented to the client for their approval. 

Q. When you say we are not going to do media 
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01:26 


01:27 


01:27 


01:27 


01:28 


17 X, we are going to do media Y, that rules out, we 

18 are not going to do radio, we are going to do 

19 television? 

46 20 A. That's right. We know what we would be 

21 doing on television and radio, for example. So they 

22 are doing TV and radio spots. 

23 I am trying to think of an example. 

24 I can't think of an example offhand, but as 
02 25 the process moves through time, and we are able to 

26 see what the budget will afford, the creatives will 

27 start to hone in their creative executions to what's 

28 actually on the media plan. 

115 

1 Q. Does the type of message that is being 

2 developed in — strike that. 

3 Does the type of message that was developed 

4 in the Commission's campaign play any role in the 

32 5 media strategy that you defined? 

6 A. The tone and the tone of the campaign 

7 would, as I mentioned earlier. 

8 Q. And that's placing it with appropriate 

9 programs? 


42 

10 

A. Right. 





11 

Q. Besides the 

tone, is 

there anything about 


12 

the message that dictates the 

type of 

strategy that 


13 

you develop in terms 

of the placement 

of these 


14 

messages? 




08 

15 

A. No. 
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Q. Did you ever attend any of the creative 
meetings that were held when the Commission's 
program was being designed by Mr. Blacklow or 
Ms. Steele or the people with them? 

A. Yes. 

Q. And what would be the purpose of your 
attendance? 

A. To answer questions about the media plan. 

Q. What types of questions would be put to 
you, if they were about the media plan, at these 
creative meetings? 

A. How many executions we would need, given 
the rating point levels that we could afford; did 


116 


1 

2 

3 

4 

01:29:12 5 

6 

7 

8 
9 
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they need to produce three spots or six spots or one 
spot. 

Q. The tone of the ad would be discussed with 
you because that would be a factor you would want to 
consider in terms of where you place the ad in the 
media, right? 

A. Yes. 

Q. Because you, obviously, don't want to have 
an ad depicting early childhood development with Hal 
Cobin screaming about killing Abduhl the Butcher, or 
whatever? 

A. Right. 

Q. Is there anything about the length of the 
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ad or any of the material depicted in the ad, 
setting aside tone, that influences your media 
strategy? 

A. Are you speaking specifically about CCFC or 
in general? 

Q. No: CCFC. 

A. Not in this case, no. 

Q. Did you play any role in the fact that two 
of the three TV commercials address asthma and birth 
defects? 

A. No. 

Q. Do you have any understanding of how those 
two effects were selected from other effects that 
are allegedly associated with exposure to tobacco? 

A. No. 
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1 MR. L'ORANGE: If I could ask you to mark 

2 this next in order, please. 

3 (Deposition Exhibit No. 4254 was marked 

4 for identification and is attached hereto.) 

5 BY MR. L'ORANGE: 

6 Q. Could I ask you to take a look at 4254 for 

7 a minute. 


8 

9 

01:31:04 10 
11 
12 


Have you seen this document before? 

A. Not that I recall. 

Q. Have you worked on other campaigns where a 
creative brief has been drafted by someone at Asher? 
A. Yes. 
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Q. So a creative brief is not a concept that 
would be alien to you in your position as media 
director? 

A. No, it would not. 

Q. Do you have any personal knowledge at all 
as to who the creators or drafters were of the 
creative brief that has been marked as 4254? 

A. It would be our account group, but who in 
the account group I won't be able to say. 

Q. You played no role in the drafting of this 
document at all? 

A. No. 

Q. Did you review it at any time to the best 
of your recollection? 

A. I can't say for certain that I did or did 

not. 


118 


1 

2 

3 

4 
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Q. Let me draw your attention down to a 
portion of the document that says Target Audience. 

A. Uh-huh. 

Q. Now the sentence that follows reads, quote: 

"Because we wish to address not only 
mothers but parents, caregivers and even 
grandparents, our target audience is 
defined as 'Adults 18 plus with a female 
skew. ' " 

In your mind, is the creative brief target 
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01:33:34 25 
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audience addressing the target audience that was set 
out in the proposed media plan? 

A. Yes. 

Q. Now is there any way that you could tell me 
whether the creative brief was drafted before or 
after your proposed media plan was completed on 
December 8, 1999? 

A. I won't be able to tell you that. 

MR. L'ORANGE: Would you mark this next in 
order, please. 

(Deposition Exhibit No. 4255 was marked 

for identification and is bound separately.) 

BY MR. L'ORANGE: 

Q. I will ask you to take a moment and look 
through that, please. 

Do you recognize that as your first quarter 
general market outline? 

A. Uh-huh. 
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1 

2 

3 

4 

01:34:20 5 


Q. Yes? 

A. Yes. 

Q. Okay. Now what is depicted in 4255? 
A. Description of the out-of-home, the 
out-of-home CCFC buy — 


6 

7 

8 
9 


Q. All right. That is the — 

A. — in Los Angeles. 

Q. I'm sorry. 

That is the actual buy that took place in 
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Los Angeles, right? 

A. Yes. 

Q. Was there any changes in the actual buy 
versus what had been proposed in your December 8th 
proposed media campaign? 

A. I don't know. 

Q. Do you have any recollection as to whether 
you got more coverage based on the ability to have 
the billboards stay up longer or you were able to 
buy more billboards because of the deals that were 
cut? 

Were there any changes along those lines at 

all? 

A. I, I believe that we received more boards 
than we originally planned as a result of our 
negotiations. 

Q. Okay. But otherwise, in the first quarter 
general market outdoor buy, you achieved the goals 
that you articulated in your December 8, 1999 
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1 proposed media plan? 

2 A. Yes. 

3 Q. All right. Now, could I ask you to take a 

4 look at what has been marked next in order. 

5 (Deposition Exhibit No. 4256 was marked 

6 for identification and is bound separately.) 

7 BY MR. L'ORANGE: 
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Q. Now 4256 is entitled First Quarter 2000 
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General Market Buys: Spot TV and Spot Radio. 

Will you note the date on that document is 
January 21st, 2000? 

A. Uh-huh. 

Q. Now I would like you, if you would, to look 
at that, and also look at our next exhibit. 

Exhibit 4257. 

(Deposition Exhibit No. 4257 was marked 

for identification and is bound separately.) 

BY MR. L'ORANGE: 

Q. Now this is entitled First Quarter 2000 
Revision 1 General Market Buys for Spot TV and Spot 
Radio. 

Are you familiar with both of these 
documents? 

A. I didn't prepare these documents. These 
documents would have been prepared by Sue McCullough 
and her team. I am more involved in the initial 
planning as opposed to the end result execution. 

Q. Okay. Hopefully you can help me out on 
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01:37:00 


1 this. 

2 Do you have any personal knowledge as to 

3 what the difference is between the first quarter 

4 general market buys, as depicted in, as of January 

5 21st, 2000 in Exhibit 4256 and then Revision 1, 

6 which is February 18 in Exhibit 4257? 
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I can't recall. 


7 A. 
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Q. To your knowledge, are there any other 
revisions other than, other than Revision 1? 

A. I don't know. 

Q. Do you have any reason to believe that 
there is any other revision other than Revision 1? 

And I will represent to you I asked 
Ms. Parham the same question, and she didn't think 
there was. 

A. I can't — I don't know. 

Q. Do you have any understanding as to why a 
Revision 1 was prepared? 

A. No. I don't know what changed between 
January 21 and February 18th. 

Q. Okay. Was the General Market First Quarter 
Buy for spot TV and spot radio, as you recall, 
essentially what had been proposed in the December 
8th document? 

What I am trying to find out is, we have 
got the proposed media plan — 

A. Right. 

Q. — that the Commission approves, and it's 
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1 going to be implemented. 

2 On or about January 21st, which is roughly 

3 about the time everything starts to air, we have the 

4 First Quarter General Market Buys. And then about 
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three weeks later, we have a revision to the general 
market buys. 

If all we are talking about is just minor 
adjustments, that's not a big deal. 

A. Uh-huh. 

Q. In going through this, truthfully, I can't 
figure out what the differences would be, which 
would suggest to me that they may be minor. 

Let me ask you this; it may be a better way 
of getting at it: 

Do you have any recollection that the first 
quarter media buys were significantly different from 
what had been proposed in December? 

A. The only thing that would have been 
different was that we changed the flight date to 
start a week later. That's what is my biggest 
recollection of the substantive difference. 

Q. Okay. But you have no recollection of 
significant changes occurring with respect to 
programming the daypart mix? 

A. No. 

Q. The target rating point, was that going 
after the target audience, or anything like that? 

Obviously, you are fine tuning for the 
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1 Asian part of the campaign which did not air. 

2 A. Right. 

3 My recollection is that, if we started a 
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week later, then those dollars would have been 
reallocated somewhere else, so maybe that week was 
moved to another week. But those would be the only 
kind of changes that would diverge from the original 
plan. 

Q. Okay. 

MR. L'ORANGE: Now let me ask the reporter 
to mark next in order. 

(Deposition Exhibit No. 4258 was marked 
for identification and is bound separately.) 

BY MR. L'ORANGE: 

Q. All right. 4258 is the Second Quarter 
General Market Buys for Spot TV, Spot Television and 
Spot Radio. You will note it too is dated February 
18th, 2000. 

Is it your understanding, and let me pose 
this question for 4257 as well, would it be your 
understanding that — strike that. 

I'm sorry. 

Is it your understanding that the media 
buys depicted in 4256, as revised by 4257, and 4258 
constitute the media buys that were made with 
respect to the Commission's campaign? 

A. This is the general market — 

Q. Right. 
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1 A. — schedules — 
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were 


Q. Right. 

A. — not the Hispanic and et cetera. Those 
done separately. 

Q. All right. And that was done by Runyon 


6 Saltzman? 
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A. Correct. 

Q. And there was, at least at the point in 
time that the initial buys occurred, no Asian — 

A. Yes. 

Q. — purchase? 

Let me rephrase my question. 

With respect to the general market buys, 
would it be fair to say that Exhibits 4256, 4257 and 
4258 were the media buys that were made for the 
Commission's campaign? 

A. Yes. 

Q. All right. Were you ever supplied any 
documents suggesting what the Hispanic buy had been 
from Runyon Saltzman? 

A. Yes. 

Q. Now we did not receive those from you. 

Do you have any understanding as to why 
those were not produced? 

A. Because we were probably asked for what our 
role was, and so we gave everything that we did. 

MR. L'ORANGE: Can we go off the record a 

minute. 
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01:44 


01:44 


01:44 


01:44 



1 


(Discussion off the record.) 


2 


MR. L'ORANGE: Back on the record. 


3 

BY MR. 

L'ORANGE: 


4 

Q. 

Will your agency — 

58 

5 


Just saw that you merged, by the way. 


6 

A. 

Yes. 


7 

Q. 

Will your agency for the second half of 


8 

2000 be 

handling the general market buys or will 


9 

handle 

both the general market and Hispanic and 

12 

10 

Asian? 



11 

A. 

We will handle it all — 


12 

Q. 

Okay. 


13 

A. 

— with subcontractors. 


14 

Q. 

Ethnic subcontractors? 

18 

15 

A. 

Yes . 


16 

Q. 

I believe, is Imada Wong going to be 


17 

retained for the Asian market? 


18 

A. 

To my knowledge, yes. 


19 

Q. 

And Ad America for the Hispanic market? 

28 

20 

A. 

I don't know. 


21 

Q. 

I don't want to breach any confidences. 


22 

A. 

I don't know about that one. 


23 

Q. 

To your knowledge will a separate ethnii 


24 

subcontractor be utilized or will they fall with. 

42 

25 

the general market? 


26 

A. 

To my knowledge, they fall within the 


27 

general 

market. 


28 

Q. 

All right. For purposes of explaining 
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things to our trial judge, if I could ask you to 
look at the First Quarter 2000 General Market Buys, 
dated January 21, 2000, not the revision but the 
first quarter, if you will turn to what has been 
Bates stamped with a number of zeros but 684 is what 
you are looking for. 

Okay? 

A. Uh-huh. 

Q. Let me just take you through the chart 

here. 

Basically, in the top left-hand corner we 
identify Children and Families Commission as the 
client, right? 

A. Yes. 

Q. There is an estimate column that is three 
down and begins with 001. 

What exactly is meant by that column or by 
that entry? 

A. The 001, I don't know what 001 is. 

The January 2000 is obviously when it's 
running, and A18+ is adult and over. 

I have — I don't know what 001 is. It's a 
code, computer code either designating the market of 
San Diego or that this is the first, the first 
estimate polled for this. 

But I honestly don't know. 

Q. The middle column indicates there is a 
period between December 27, 1999 to January 30th of 
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1 2000, right? 



2 

A. 

Are you looking here? 


3 

Q. 

Middle column. 


4 

A. 

December 27th? 

01:47:34 

5 

Q. 

Right. 


6 

A. 

Starts January 24th. 


7 

Q. 

No, I recognize that. 


8 


Basically, what this top entry does — 


9 

A. 

Oh. 

01:47:44 

10 

Q. 

— is identify the general 30-day period. 


11 

right? 



12 

A. 

Right; right, right, right. 


13 

Q. 

But the campaign itself comments on January 


14 

24th. 


01:47:50 

15 

A. 

Yes. It's done by broadcast month. 


16 

Q. 

Now the next entry makes reference to 


17 

Market 

1881, San Diego, California. 


18 


Does that have any significance for you? 


19 

A. 

1881 is the market number that is assigned 

01:48:04 

20 

at Western or Initiative. 


21 

Q. 

And the coverage indicates 1.01. 


22 


Do you have any understanding as to what 


23 

that is 

9 


24 

A. 

That would be the percentage that the 

01:48:20 

25 

market 

of San Diego accounts for of the U.S., 


26 

throughout the U.S. 


27 

Q. 

So you have of all TV screens in the U.S., 


28 

San Diego is 1.0 percent? 
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01:48:44 


01:48:54 


01:49:08 


01:49:24 


01:49:38 


1 

A. 

Of the 

population. 

2 

Q. 

Okay. 

If you skip over to the right-hand 


3 column beneath Western International Media — 

4 Now is that the same organization as 


5 

Western 

Initiative? 

6 

A. 

It now called Initiative Media. 

7 

Q. 

Initiative Media, okay. 

8 


Beneath that, there is "Rating Source - 

9 

NSI"? 


10 

A. 

Uh-huh. 

11 

Q. 

That means what? 

12 

A. 

Nielsen Station Index. 

13 

Q. 

Okay. And "purchased on Latest Book 

14 

(Auto)," 

what do we mean by that? 

15 

A. 

That means that the computer automatically 

16 

adjusted 

the ratings projection. 

17 

Q. 

Okay. And I'm sorry. The computer is 


18 doing what now? It's saving you the trouble of 

19 having to do that; it's just doing it automatically? 

20 A. A buyer will do it automatically; then make 

21 her own adjustments if she doesn't agree with what 

22 the computer has come up with. But it starts as an 

23 automatic projection. 

24 Q. Okay. Now beneath that there is an entry 

25 "Equivalence Base - 10 seconds (+) Page eight"; 

26 then there are some notations with January 25. 

27 What do we mean by that? 
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I don't know what "Equivalence Base" refers 


28 A. 


129 



1 

to. 



2 

Q. 

Let's jump down to where it begins with 


3 

Station. 



4 


T through F, essentially, means this ad i 

01:50:06 

5 

going to 

run Tuesday through Friday? 


6 

A. 

Uh-huh. Yes. 


7 

Q. 

10:00 to 11:00 a.m.? 


8 

A. 

Correct. 


9 

Q. 

The program that it's going to run in 

01:50:14 

10 

conjunction with is "Price Is Right"? 


11 

A. 

Yes . 


12 

Q. 

It's got "30." 


13 


What does that mean? 


14 

A. 

It's a 30-second unit length. 

01:50:20 

15 

Q. 

And then the three under January 24 means 


16 

what? 



17 

A. 

Three spots will run during those four 


18 

days. 



19 

Q. 

Okay. Now if you skip over to the 

01:50:28 

20 

right-hand side, there is a T-O-T column. 


21 

A. 

Uh-huh. 


22 

Q. 

What does that mean? 


23 

A. 

That is total for the flight. 


24 

Q. 

All right. So the total flight over that 

01:50:36 

25 

week is 

three spots, right? 
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A. 

Over that 

month. 

27 

Q. 

I'm sorry. 

Of that — 

28 

A. 

It will be 

three spots 
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1 

2 

3 

4 

01:50:58 5 

6 

7 

8 
9 

01:51:12 10 
11 
12 

13 

14 

01:51:32 15 
16 

17 

18 
19 

01:51:48 20 
21 
22 

23 

24 


Q. — month? 

A. Yes. 

Q. You then have some numbers with asterisks. 

Do you understand what those are? 

A. I know what the numbers are. I don't know 
what the asterisk designates. 

Q. So the first — 

A. The first column is rates of adults 18 
plus; the second column is adult 18 plus 
impressions. The third column is women 18 to 49 
impressions, and the last column is adult 18 to 49 
impressions. 

Q. Can we put numbers into that? 

Let's eliminate the asterisk for a minute. 

Under the first column the 2.0 means what? 

A. That "Price Is Right" on that station in 
that market does a two rating, which means that two 
percent of all adults 18 plus in that market are 
tuned to that program. 

Q. All right. Now that two percent of adults 
18 plus, is it 34 million, 34,700,000 impressions? 

A. Yes. 

Q. And that's women? 

A. Hold on a second. 
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01:52:12 25 


Q. I'm sorry. 


26 A. It's 34,700. 

27 Q. Okay. And that women 18 to 49 will have — 

28 A. 16,700. 
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1 Q. I'm sorry. Would that be 347,000 

2 impressions versus 34,000 up here where it says 

3 demographic impressions 000. 

4 I am afraid to do math as a lawyer, but 
01:52:54 5 when I do, I come up with 347,000. 

6 A. If I knew the population of San Diego, I 

7 would be able to tell you exactly. It's confusing. 

8 Let me think for a second. 

9 I think it's 34,700. 

01:53:32 10 Q. Okay. 

11 A. If you added it up, I think — 

12 You see at the bottom where it says 1505? 

13 At the KFMB, total 75 points for 1505. 

14 Q. I'm sorry. Where are you reading? 

01:53:58 15 A. Right in the middle here on the right. 

16 Q. Okay. 

17 A. And inside 20 spots, 75 rating points. 

18 Q. Right. 

19 A. 1505, that would be a 1,505,000. 

01:54:12 20 Q. Okay. So they should be in 100,000 

21 figures. You are right: 34,000. Okay. 


22 


Earlier this morning you mentioned to me 
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24 

01:54:56 25 
26 

27 

28 


that there were, you mentioned there were affidavits 
that you got from stations indicating that the 
actual spot had aired? 

A. Uh-huh. 

Q. And then you used another term that dealt 
with rating point analysis, yeah, target rating 
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4 

01:55:18 5 
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01:55:32 10 
11 
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13 

14 

01:55:50 15 
16 

17 

18 
19 

01:56:06 20 
21 


point post analysis. 

A. Uh-huh. 

Q. These are documents that had been provided 
to you in the course of the Commission's campaign 
between January and May? 

A. Yes. 

Q. All right. Do you summarize those in any 
way to analyze either the efficiency of the campaign 
or the effectiveness? Was there any attempt to do 
that? 

A. We analyze did the Commission receive the 
rating points that they paid for in terms of 
effectiveness. It's only measuring the 
effectiveness of the buyer's projections. If the 
buyer said she bought 100 points, did we deliver 100 
points. 

It doesn't, it doesn't have anything to do 
with the effectiveness of the advertising effort as 
a whole, because media is just one portion of that. 

Q. If someone came to you and said, I would 
like to know the number of target rating points that 
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01:56 


01:57 


01:57 


01:57 


22 were actually obtained versus what the buyer had 

23 projected, how would you go about producing that 

24 information? 

26 25 A. That is what post analysis is. And when 

26 all the affidavits of performance arrive from the 

27 stations, they are input; those spot times are input 

28 into the computer system and are then matched up 
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1 with what these schedules say was bought and what 

2 rating points were projected. 

3 Then the actual Nielsen book for the month 

4 that those spots ran in then says what that program, 

06 5 "Price Is Right," actually did in terms of an 

6 audience. And if the buyer gave it a two and it did 

7 a 2.2, then she would have over delivered by 10 

8 percent. If it did a one, then she under delivered. 



9 

Q. 

Was that type of analysis done? 

22 

10 

A. 

Just — yes, just recently; it just came 


11 

through. 



12 

Q. 

And what did it reveal? 


13 


Did you do better or worse than the buyers 


14 

projected? 

34 

15 

A. 

In some markets better; in some markets 


16 

exactly 

what the goal was, and in other markets less 


17 

than what was projected. 


18 

Q. 

Is that a single document that you are 


19 

talking 

about? 
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Yes. Well, there is a summary sheet, but 


01:58:06 

20 

A. 


21 

it's ba 


22 

Q. 


23 

A. 


24 

but it' 

01:58:28 

25 



26 



27 

BY MR. 


28 

Q. 


24 but it's basically what the actual delivery was. 

MR. L'ORANGE: Let's go off the record. 
(Discussion off the record.) 

ORANGE: 

Q. Since the conclusion, or at any point since 
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1 the campaign actually began, have you talked to 



2 

anybody 

at the Commission? 


3 

A. 

Yes . 


4 

Q. 

Can you tell me approximately how many 

01:59:46 

5 

times? 



6 

A. 

By at the Commission, do you mean Kristina 


7 

Parham 

and Nicole Kasabian? 


8 

Q. 

Yes, either staff or — 


9 

A. 

Since starting when? 

02:00:00 

10 

Q. 

Starting in January when the campaign 


11 

aired. 



12 

A. 

In person or on the phone? 


13 

Q. 

Both. 


14 

A. 

10 times. 

02:00:14 

15 

Q. 

Can you tell me, generally, what has been 


16 the nature of the discussions with either the 

17 Commission or its staff of these 10 conversations? 

18 A. It would be answering any questions about 
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24 

02:01:10 25 
26 

27 

28 


the plan itself; how many creative executions would 
be needed between the levels; when the buys are 
going to be done; billing questions, when would they 
be billed, that kind of thing. 

Q. Of the 10 conversations, how many were in 
person versus how many on the phone? 

A. Six out of 10. 

Q. Okay. Of the six that were in person, did 
they take place in Sacramento or in Los Angeles? 

A. Both. 
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1 

2 

3 

4 

02:01:32 5 
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7 

8 
9 

02:01:48 10 
11 
12 

13 

14 

02:02:10 15 
16 


Q. And were there special reasons for you to 
be in Sacramento with the commissioners or their 
staff to be in Los Angeles? 

A. The Los Angeles meetings were basically 
with Kristina who is based in Los Angeles. 

The reason it would be in Sacramento, as I 
said, was to answer any media-oriented questions 
when the campaign was being discussed with the 
commissioners or with the various other groups. 

Q. Okay. What other groups besides the 
commissioners would the campaign be discussed with? 

A. Well, the Commission, they had public 
meetings, so it would be a commissioners' meeting 
that I would be at. 

MR. L'ORANGE: Why don't we take a break 
for a minute. I have got about five after. 
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A quarter after? 

MR. VANDERET: Okay. 

(Recess taken.) 

BY MR. L'ORANGE: 

Q. When you initially designed the media 
strategy for the Commission's program, was there any 
attempt to assess the level of awareness in the 
population already about the dangers of secondhand 
smoke to children? 

A. Not that I'm aware of. 

Q. Was there any attempt to assess the level 
of awareness in the population about pregnant women 
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1 

2 

3 

4 

02:17:10 5 
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7 

8 
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smoking? 

A. I don't know. 

Q. Was there at any time, that you are aware 
of, an attempt to assess what the level of awareness 
was in the State of California with respect to the 
hazards of tobacco as a result of the Tobacco 
Control Sections 10-year media program? 

A. I don't know. 

Q. What I'm driving at is: 

Did anybody try to make an assessment of, 
essentially, a baseline level of awareness that 
might help you in terms of targeting where you 
wanted your media dollars spent? 

A. I'm not aware of anything. 

Q. During the years that you worked on the 
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16 Tobacco Control Sections program, was there an 


17 attempt to assess what the level of awareness was in 

18 California as to the hazards of tobacco use? 

19 A. That would really not be something under my 
02:18:02 20 purview, so I would not know. 

21 Q. When you were designing your media 

22 strategies for the Tobacco Control Sections program 

23 during the period 1994 until, presumably, the 

24 contract expires, did anyone from TCS, from Asher, 
02:18:26 25 from anywhere, ever present you with data saying 

26 here is generally an analysis of what we have done 

27 with the population; here is where we find awareness 

28 that the hazard is high; here is where we find it's 

137 

1 low; we want to target low areas with a million 

2 media dollars? 

3 A. I don't recall that. 

4 Q. Okay. Was the level of public awareness of 

02:19:24 5 the dangers of tobacco use a factor that you ever 

6 considered during the time that you have constructed 

7 media strategies either for the Tobacco Control 

8 Sections program or for the Commission's program? 


9 

A. 

The 

level of tobacco use? 

02:19:44 10 

Q. 

No; 

previously of awareness 

11 

A. 

Previously of awareness? 

12 

Q. 

Right. 

13 

A. 

No. 
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Q. To your knowledge, did Asher have to make a 
formal presentation to the Commission in order to 
get the Proposition 10 business? 

A. I don't recall. 

Q. To your knowledge, was there a formal RFP 
that was let from the Commission for prospective 
providers of media services to bid on? 

A. I don't believe so. 

Q. Were you involved in any way in the 
presentation, if there was one, before the State 
Commission with respect to obtaining the Prop 10 
business? 

A. No. 

Q. Were you involved in any way in the 
submission to the TCS's RFP that Asher won? 
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A. Yes. 

Q. What was the nature of your role in that? 

A. At the formal presentation, oral 
presentation, or all along the way? 

Q. All along the way, please. 

A. I would develop the media strategies and 
write the plan and present the plan at the orals. 

Q. I am aware of one proposed plan that Asher 
submitted, which was rejected, in roughly October or 
November of 1999 by TCS. 

Are you aware of that? 

A. Yes. 
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Q. Was there a second proposal submitted to 
TCS between November of 1999 and the present? 

A. I don't believe so. 

Q. So the only submission which was rejected, 
that you are aware of, is the one which occurred 
last fall? 

A. Oh. The most recent one that I said we 
didn't make it to the following round? Yes. 

Q. Yes. 

A. Yes; there was a second one, yes. 

Q. When was that second one submitted? 

A. Well, okay. Well, let me explain. Hold 

on. 

There was not a full-blown proposal, 
because we didn't get to the next round. And the 
next round was when another proposal would be due. 


139 


1 

2 

3 

4 
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So we didn't — we submitted things like financials 
and things that they asked for at the early round. 
But then we did not get passed on to the next round 
where a proposal would be due. 

Q. Do you have any understanding as to why 
Asher was not passed on to this second round? 

A. The only explanation that the state gave us 
was that we did not score enough points at the 
onsite visit. 

Q. I'm sorry. Their onsite visit to you or — 
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I see. Okay. 

The direction — 

The media plan that you submitted for the 
Commission's campaign was a function of taking the 
$9.9 million coupled with the target rating points, 
that you have described to us, and the frequency of 
the message; essentially, those were the building 
blocks in terms of designing your media strategy? 

And I'm sorry. That's a terrible question. 

What I am asking is: 

There was no preliminary analysis of the 
marketplace to determine the level of public 
awareness about the dangers of tobacco prior, in the 
particular context that you are addressing here, 
pregnant women smoking in front of children, prior 
to execution of the media campaign for the 
Commission? 

A. No. 
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Q. Had those markets been addressed in any way 
through media strategies that you had designed for 
Prop 99 in the past? Had there been ETS messages 
directed to mothers not to smoke in front of their 
children and Prop 99, the TCS program? 

A. Not a specific target that way, no. 

Q. Were there any messages to pregnant women 
not to smoke while they were pregnant that were a 
function of the TCS program? 
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A. Not that I recall. 

Q. Were there any discussions about taking the 
media strategy that you had created and coordinating 
it with that undertaken by the Department of 
Education in terms of educating students in 
California about the dangers or hazards of tobacco? 

A. No. 

Q. Were there any discussions undertaken about 
designing your media strategies for the Commission's 
campaign such that they would be coordinating with 
the ongoing efforts of the TCS campaign? 

A. No. 

Q. Did TCS play any role in sitting down with 
you when you were drafting your media strategies for 
the Commission's campaign? 

A. No. 

Q. Did you go back and review any of the media 
strategies, that you have prepared for TCS, prior to 
preparing the media strategy for the Commission? 
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A. No. 

Q. Did anybody suggest you might consider 
doing that? 

A. No. 

Q. Was there a reason why you didn't do that? 
A. Because this was a new effort talking 
about, you know, the different subjects. So there 
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Q. In your mind Proposition 10 is reaching a 
different audience than the TCS campaigns, is that 
what you meant by it was a new effort? 

A. Well, it was the maiden effort for 
Prop 10's media campaign. And media strategies are 
driven off of budgets, what you have to spend. So 
it's just very different. You wouldn't — I 
wouldn't go back and consult what was done. 

Q. The reason I am asking is, you have a 
limited budget in the sense that you have $9.9 
million to spend, right? 

A. Uh-huh. 

Q. In light of that, would you not go back and 
look at where the TCS dollars had been spent to see 
whether there was a media strategy you could create 
which would avoid repetition in markets where you 
had already saturated that market with the messages 
that you were going to give under the Proposition 10 
programs? 

A. Well, they were different executions, so it 
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1 would not have been impacted by what was done 

2 previously. 

3 Q. And by different executions, what do you 

4 mean? 

5 A. There was the zero to five prenatal, not 

6 prenatal, but the — I can't recall how they 
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characterize it — 
that a parent has on a child, holding them, reading 
to them and touching them, and then the other half 
was the "don't smoke around your child." And that's 
not a message that had been put forth in any 
specifically big way by the TCS. 

Q. All right. Don't let me put words in your 
mouth, but in essence you were delivering a 
different message to a different audience through 
the Commission's campaign as opposed to what had 
been delivered through TCS? 

A. I am not certain you would characterize it 
by a different message. You would characterize, you 
would say different executions. Certainly one-half 
of the effort, which was the zero to five, is 
different. And the Commission's "don't smoke around 
your children" was a very, was a different slant 
than anything TCS has done. 

Q. Overall, the message is the same, don't 
expose others or yourself to tobacco products? 

MR. VANDERET: Objection; argumentative. 

THE WITNESS: I would say the overall theme 
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1 is similar, but it is targeted to a different — 

2 differently targeted 

3 BY MR. L'ORANGE: 

4 Q. When you began to design the media strategy 
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02:30:56 5 for the Commission's campaign, was there any contact 


6 made with the Department of Education to find out 

7 what, if anything, was being done at kindergarten or 

8 pre-K levels with respect to children zero to five 

9 years old and the use of tobacco products by 
02:31:14 10 parents? 

11 A. That wouldn't have been anything I was 

12 involved in, so I don't know what was done. 

13 Q. Okay. Certainly neither you nor your staff 

14 made any inquiries in that area? 

02:31:24 15 A. No. 

16 Q. Going back to the earlier — remember the 

17 analysis we talked about, about target rating 

18 points? 

19 A. Uh-huh. 

02:31:42 20 Q. When you received that data back, was that 

21 for both the general market and the Hispanic market, 

22 or just the general market? 

23 A. The post analysis? 

24 Q. Yes, ma'am. 

02:31:52 25 A. It was just for the general market. 

26 Q. Runyon would have gotten the post analysis 

27 for the Hispanic market? 

28 A. They would have generated it, yes, but I 
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1 haven't seen it. 

2 Q. Is that something they will copy you on to 

3 the best of your knowledge? 
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I would doubt it. 



4 

A. 

I don't — I would doubt it. 

02:32:12 

5 

Q. 

In any event, that would be directed to the 


6 

commission? 


7 

A. 

Yes, if it's produced. I don't know 


8 

whether 

they will do it or not. 


9 

Q. 

Who did the analysis for you? Was that 

02:32:26 

10 

something that Asher did internally? 


11 

A. 

Initiative Media does it, because all of 


12 

their records are in their computer files. 


13 

Q. 

Now did Initiative also do media buy for 


14 

the Hispanic market or was that — 

02:32:38 

15 

A. 

No. 


16 

Q. 

Who did that? 


17 

A. 

Runyon. 


18 

Q. 

Runyon did that. 


19 


So while Initiative produced this post 

02:32:48 

20 

analysi 

s for you, there is no guarantee that Runyon 


21 

will produce a similar analysis for the state or for 


22 

the Commission? 


23 

A. 

That's correct. 


24 


MR. L'ORANGE: Let me go off the record. I 

02:33:08 

25 

have to 

asked Mr. Vanderet a question here. 


26 


(Discussion off the record.) 


27 


MR. L'ORANGE: Madam reporter, we are back 


28 

on the 

record. 
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1 BY MR. L'ORANGE: 
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2 

3 

4 

02:34:16 5 

6 

7 

8 
9 

02:34:28 10 
11 
12 

13 

14 

02:34:46 15 
16 

17 

18 
19 

02:35:06 20 
21 
22 

23 

24 

02:35:30 25 
26 

27 

28 


Q. Ms. Mitchell, what I am going to show you 
are a series of exhibits that were utilized at the 
deposition of Ms. Christine Steele in March of this 
year. Now, I will represent to you, and you can 
confirm it by looking at the right-hand corner, they 
are marked A&P which stands for Asher & Partners. 

And these are documents that were turned over to us 
by your agency at some point prior to the deposition 
in March. 

Now Ms. Steele was unable to basically 
identify these plans, because she indicated she had 
not been involved in their preparation. 

What I would ask you to do is, if you would 
look at the exhibit that has been marked 100, it is 
prefaced by the October 20, 1994 letter to 
Ms. Colleen Stevens from a Cynthia Mertz. And I 
would like you to look at that document to see 
whether or not that is one of the media plans that 
you were involved in preparing while at Asher. 

A. Yes, it is. 

Q. So Exhibit 100, which we will number next 
in order at the conclusion of the deposition, is a 
media plan which you were involved in the 
preparation? 

A. Correct. 

Q. All right. 

(Deposition Exhibit No. 4259 was marked 
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1 subsequently for identification and is bound 



2 

separately.) 


3 

BY MR. 

L'ORANGE: 


4 

Q. 

And do you recognize for what period of 

02:35:36 

5 

time this plan would be applicable? 


6 

A. 

Yes. 


7 

Q. 

What period of time is that? 


8 

A. 

August of '94, or July of '94 through June 


9 

of '95. 


02:35:58 

10 

Q. 

Okay. And the plan covers television. 


11 

radio and print? 


12 

A. 

I don't see any print. It's television. 


13 

radio and outdoor. 


14 

Q. 

I'm sorry. Outdoor. 

02:36:30 

15 


That's billboard, right — 


16 

A. 

Yes . 


17 

Q. 

— as distinguished from print, which would 


18 

be newspaper? 


19 

A. 

Newspaper or magazine. 

02:36:46 

20 

Q. 

All right. Could I ask you, if you would. 


21 

please. 

you will note that on exhibit — I'm sorry 


22 

— Exhibit 100, the letter is forwarded by Cynthia 


23 

Mertz. 



24 


Did you work with Ms. Mertz? 

02:37:02 

25 

A. 

Uh-huh. 


26 

Q. 

Is she still with the agency? 


27 

A. 

No. 


28 

Q. 

Do you know when she left the agency? 
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1 A. No, I don't recall. 

2 Q. All right. 

3 (Deposition Exhibit No. 4260 was marked 

4 subsequently for identification and is bound 

5 separately.) 

6 BY MR. L'ORANGE: 


7 

8 
9 

02:37:32 10 
11 
12 

13 

14 

02:37:40 15 
16 

17 

18 
19 

02:37:56 20 
21 
22 

23 

24 

02:38:08 25 
26 

27 

28 


Q. Now let me show you, if I could. 

Exhibit 104, which is from 1993 to 1997, Media Flow 
Charts and Creative Rotations. It's dated December 
5, 1997. There is a cover letter from Susan 
Collister to Colleen Stevens. 

Ms. Collister was an employee at Asher? 

A. Yes. 

Q. Is she still there? 

A. No. 

Q. Could I ask you to look at Exhibit 104 for 
a minute, and see if you can identify it as a media 
plan or media flow charts and creative rotations 
which you were involved in preparing? 

A. I would not have been involved in anything 
about creative rotations. 

Q. What is creative rotation? 

A. What percent of the media buy, different TV 
spots or radio spots, are running. 

Q. Okay. 

A. So I wouldn't have been involved in any of 

this . 


Q. Who would have prepared this data, to the 
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1 

best of 

your knowledge? 


2 

A. 

Most probably. Sue Collister. 


3 

Q. 

Who replaced Ms. Collister in the position 


4 

that she 

was holding? 

02:38:32 

5 

A. 

Boy, that has been a while ago. I don't 


6 

recall. 



7 

Q. 

Okay. 


8 

A. 

So this is a Livingston flow chart, which I 


9 

would not have been involved in. That's the agency 

02:38:48 

10 

previous 

to us . 


11 

Q. 

Would you have reviewed the Livingston flow 


12 

charts as part of your overall duties for the media 


13 

plan for 

Asher? 


14 

A. 

Yes . 

02:38:58 

15 

Q. 

All right. Do you have any recollection of 


16 

seeing the Livingston flow chart at any time in the 


17 

past? 



18 

A. 

A vague recollection. 


19 

Q. 

Is the format used by Livingston, if you 

02:39:12 

20 

will, typical — 


21 

A. 

Yes . 


22 

Q. 

— for the ad agency business? 


23 

A. 

Yes. 


24 

Q. 

Okay. 

02:39:28 

25 

A. 

This is a Hispanic agency that I didn't, I 


26 

never worked with. So that was never — I have 


27 

never seen those. 


28 

Q. 

Have you found at Asher in dealing in the 
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1 TCS program it's customary to have flow charts from 

2 any of the ethnic subcontractors as part of the 

3 overall documents that you maintain in the media 

4 department? 


02:39:52 

5 

A. 

Yes . 



6 

Q. 

Now you will note, if I may just 

for a 


7 

minute. 

this says Combined Targets July ' 

94 through 


8 

June '95 

• 



9 

A. 

Uh-huh. 


02:40:06 

10 

Q. 

Do you have an understanding of 

what that 


11 

is? 




12 

A. 

Uh-huh. 



13 

Q. 

What is that? 



14 

A. 

It would be combining all of the 

activity. 

02:40:20 

15 

For example, if we did a youth effort, we 

might have 


16 

done a separate youth flow chart. If we 

did an 


17 

adult 18 

plus effort, we would have that. 



18 

then the 

combined targets melding those two flow 


19 

charts to show all of the activity on one 

flow 

02:40:34 

20 

chart. 




21 

Q. 

Okay. 



22 


MR. L'ORANGE: My colleague is here. If I 


23 

can just 

take a break for a second. I will come 


24 

right back. 


02:40:42 

25 


MR. VANDERET: Sure. 



26 


(Recess taken.) 



27 


MR. L'ORANGE: Can you read the 

last 
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28 question 
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1 (Record read.) 

2 MR. L'ORANGE: Okay. I am with you. 

3 BY MR. L'ORANGE: 



4 

Q. 

Now you will notice on this 

exhibit, there 

02:44:44 

5 

is a Revision 7 that is dated April 3rd, 

1995. 


6 


Any understanding what they 

mean 

by 


7 

Revision 

7? 




8 

A. 

It would be the seventh time 

the 

flow chart 


9 

changed 

in some way — 



02:44:52 

10 

Q. 

Okay. 




11 

A. 

— since the inception. 




12 

Q. 

Okay. All right. 




13 


(Deposition Exhibit No. 4261 

was 

marked 


14 subsequently for identification and is bound 

15 separately.) 

16 BY MR. L'ORANGE: 

17 Q. Then if I could ask you, then, to look at 

18 Exhibit 105, which is, again, appended to the Steele 

19 deposition. 

02:45:24 20 And recognizing that at least the initial 

21 part of this is by Livingston, do you see any 

22 portion of Exhibit 105 that would have been prepared 

23 by Asher? 

24 A. Starting from here? 


02:45:34 25 Q. Yes, ma'am, please. 
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No. 


26 A. 

27 Q. So Exhibit 105 is when either Anna Santiago 

28 or Livingston were the contractors on the TCS 


151 

1 contract before Asher took over? 

2 A. Right. 

3 (Deposition Exhibit No. 4262 was marked 

4 subsequently for identification and is bound 

5 separately.) 

6 BY MR. L'ORANGE: 

7 Q. If you would take a look, please at 

8 Exhibit 106. Again, this is a Livingston and, is 

9 Keye or Keye? 


02:46:30 

10 

A. 

Keye. 



11 

Q. 

Have you ever seen Exhibit 106 before? 


12 

A. 

No. 



13 

Q. 

Do you recognize the document as setting 


14 

forth a 

media plan? 


02:46:58 

15 


MR. VANDERET: Objection; calls for 



16 

speculation, lack of foundation 



17 

BY MR. L 

'ORANGE: 



18 

Q. 

In terms of the format, given your 



19 

involvement in the creation of media plans in 

the 

02:47:14 

20 

business 

, do you have any understanding as to 

what 


21 

this document is depicting? 



22 


MR. VANDERET: Same objections. 



23 


THE WITNESS: Yes: It looks like a 

media 


24 

plan to 

me. 
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25 (Deposition Exhibit No. 4263 was marked 

26 subsequently for identification and is bound 

27 separately.) 

28 BY MR. L'ORANGE: 
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1 

2 

3 

4 

02:47:50 5 

6 

7 

8 
9 

02:47:56 10 
11 
12 

13 

14 

02:48:14 15 
16 

17 

18 

19 

20 
21 
22 


Q. Okay. If I could ask you to look at 
Exhibit 107 to the Steele deposition. It's a DHS 
Anti-Smoking Media Campaign, dated July 1994 to June 
of 1995. It's a Bonus Delivery Analysis prepared by 
Asher/Gould Advertising in 1995. 

Was that, the predecessor was Asher & 

Partners? 

A. Correct. 

Q. All right. Were you involved in the 
preparation of Exhibit 107? 

A. Yes. 

Q. Can you tell me, what was the nature and 
extent of your involvement in the preparation of 
that exhibit? 

A. One of my supervisors would prepare the 
analysis and review it with me. I would review it, 
and then present it to the client. 

Q. All right. 

(Deposition Exhibit No. 4264 was marked 
subsequently for identification and is bound 
separately.) 

BY MR. L'ORANGE: 
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23 

24 

02:48:48 25 
26 

27 

28 


Q. Now, if I may draw your attention to 
Exhibit 108 to the Steele deposition, this is 
entitled Proposed Fiscal 1995/1996 Media Plan. 

Were you involved in the preparation of 
this document in any way? 

A. Yes. 


153 


1 

2 

3 

4 

02:49:00 5 

6 

7 

8 


Q. What was the nature and extent of your 
involvement? 

A. It would be directing the planning and 
strategic development of the media plan. 

Q. Okay. 

(Deposition Exhibit No. 4265 was marked 
subsequently for identification and is bound 
separately.) 


9 

02:49:10 10 
11 
12 

13 

14 

02:49:34 15 
16 

17 

18 
19 

02:49:52 20 
21 


BY MR. L'ORANGE: 

Q. Now, again drawing your attention to 
Exhibit 109, Exhibit 109 has a Conference Report, 
dated February 13, 1997, that precedes it. 

Indicated as present is L. Mitchell. 

Would that be you? 

A. Yes. 

Q. Do you have a recollection of this 
particular meeting at all? 

A. No. 

Q. All right. Could I ask you, please, to 
look at the plan that follows it. There are several 
media charts in here. But if I could ask you to 
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22 look at what follows. 


23 And tell me whether you had a role in the 

24 preparation of the 1997 outdoor recommendation. 

02:50:08 25 A. Yes, I did. 

26 Q. What was your role? 

27 A. To supervise and review, in some cases 

28 negotiate, the space. 
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1 

Q. 

All right. 

So 

this was prepared at your 

2 

direction? 



3 

A. 

Uh-huh. 



4 

Q. 

All right. 

If 

you could go ahead and flip 


02:50:26 5 over, please. 

6 I take it this is a continuation that we 

7 have already identified as being prepared at your 

8 direction? 



9 

A. 

Yes . 

02:50:36 

10 

Q. 

Now, if you could go the cover sheet of - 


11 


Is there a cover sheet? 


12 

A. 

Yes. 


13 

Q. 

This is the 1997 Smoke-Free Bar 


14 

Supplemental Broadcast Recommendation prepared on 

02:50:48 

15 

September 

', or submitted and presented on September 


16 

4, 1997. 



17 


Do you have a recollection of this 


18 

document? 



19 

A. 

Yes. 
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02:50:58 

20 

Q. 

Were you involved In its preparation in any 


21 

way? 



22 

A. 

Yes . 


23 

Q. 

What was the nature of your involvement? 


24 

A. 

Directing and supervising, reviewing what 

02:51:10 

25 

my staff 

would bring to me, as far as what their 


26 

recommendation was. 


27 

Q. 

So the document was prepared at your 


28 

recommendation? 
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1 

2 

3 

4 

5 

6 
7 


A. Yes. 

Q. Would you have to approve the document 
prior to its being approved by Asher? 

A. Yes. 

(Deposition Exhibit No. 4266 was marked 
subsequently for identification and is bound 
separately.) 


8 BY MR. L'ORANGE: 


9 

02:51:30 10 
11 
12 

13 

14 

02:51:38 15 
16 

17 

18 


Q. Exhibit 110 was the Tobacco Control Media 
Campaign from July through December 1996, 
Recommended Flow Chart. 

Do you recognize this document? 

A. Yes. 

Q. Did you have a role in its preparation? 

A. Yes. 

Q. The nature of that role was what? 

A. The same as it has been for the other 
plans. I would direct the strategic emphasis; I 
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19 

would supervise it; I would review it when 

it 

came 

02:51:52 

20 

to me. 

and I would present it. 




21 

Q. 

All right. So it was prepared at 

your 


22 

direction? 




23 

A. 

Yes . 




24 

Q. 

And prior to its being submitted. 

it 

would 

02:51:58 

25 

have to 

be approved by you? 




26 

A. 

Yes. 




27 

Q. 

Do you recognize at all any of the 



28 

handwriting on the front page here? 
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1 

2 

3 

4 

02:52:06 5 

6 

7 

8 
9 

02:52:14 10 
11 
12 

13 

14 

02:52:40 15 
16 


A. Yes. 

Q. Whose handwriting is that? 

A. Mine. 

Q. Is all of that yours? 

A. Yes. 

Q. Could you tell me, please, what is the — 

Is that strategies? 

A. Uh-huh. 

Q. And then the two points that are being made 
are what? 

A. "Must work for youth and adult. High 
reach, high impact." 

Q. What did you mean by those notations? 

A. I don't recall what I meant by "must work 
for youth and adult." "High reach" and "high 
impact" is that we were trying to reach as many 
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17 

18 
19 

02:52:52 20 
21 
22 

23 

24 

02:53:02 25 
26 

27 

28 


different people as effectively as possible. 

Q. Okay. Now you had notations in the lower 
part of the page starting in the left-hand corner. 
Could you read that into the record, 

please. 

A. "We don't have the tobacco industry ad 
dollars so we have to make our dollars work 
harder and multi-dimensionally - works for 
youth and adults. 

"Impact and reach exposed," but I don't 
know what that means. 

Q. Do you have a recollection of what is meant 
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1 

2 

3 

4 

02:53:26 5 

6 

7 

8 
9 

02:53:46 10 
11 
12 

13 

14 

02:54:00 15 


by that 

entry? 



A. 

"Exposed"? 



Q. 

No, ma'am. 

The entire 

entry. 

A. 

Oh. These 

would be my 

notes to myself as I 


was presenting it, so I would, so in presenting it I 
would say we don't have the financial resources that 
the tobacco industry has so that we have to make our 
dollars work harder; and multi-dimensionally, 
meaning that we had to use our dollars strategically 
to reach both youth and adults, referring to that 
crossover strategy we were referring to before. 

Q. And you have notes in the right-hand 
corner. 

A. "Traditional plus guerilla - not enough?" 

I don't know what I meant by that. 
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16 

Q. 

Okay. You talked about when you were 


17 

presenting. 


18 


Was this presented to the Tobacco Control 


19 

Section 

7 

02:54:06 

20 

A. 

Yes . 


21 

Q. 

And you participated in that presentation? 


22 

A. 

Yes. 


23 

Q. 

Now, the last document, if we could — I'm 


24 

sorry. 

That' s it. 

02:54:44 

25 


Were you present when the Proposition 10 


26 

Commission's program was presented to the 


27 

stakeholders? 


28 

A. 

Could you repeat it? 
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02:55:14 


1 Q. Sure. 

2 Were you present when the Commission's 

3 program was presented to the stakeholders? 

4 A. I was present when the creative was 

5 presented to the stakeholders. 

6 Q. Did you participate in that meeting at all? 

7 A. No. 


8 

9 

02:55:22 10 
11 
12 
13 


Q. There were no questions directed to you 
about media strategy? 

A. No. 

Q. Do you remember any, any corrections, any 
additions that the stakeholders suggested be 
incorporated into the creative? 
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14 


A. I don't recall that. 


02:55:40 15 Q. When you were designing your media 

16 strategy, was there any discussion about groups that 

17 either people at the state or people at Asher 

18 thought may have been missed by Prop 99, the TCS 

19 programs, so accordingly we really want to make sure 
02:56:04 20 we target them for the Commission's program? 

21 And I'm sorry. Let me clean the question 

22 up a little bit. 

23 Do you recollect any discussion where 

24 people at the state said, we have got to reach 
02:56:32 25 immigrant mothers with the message about not smoking 

26 while they are pregnant or not smoking in front of 

27 their children, because new immigrants are a group 

28 that generally is not reached by the TCS program? 
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1 A. I don't remember anyone saying that to me. 

2 Q. Do you remember any discussions of a 

3 similar ilk where it was discussed that the Prop 10 

4 program would be modified to reach groups that the 

02:56:58 5 general feeling was had been overlooked or missed by 

6 the TCS program? 

7 A. I really don't recall. 

8 Q. In your media strategy, is there an attempt 

9 to coordinate between television, radio, outdoor and 
02:57:26 10 print so that if television is not necessarily 

11 airing during a particular two-, three-, or four-day 


12 period, radio is to fill in the gaps so that there 
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13 

is a consistency of frequency in the messages across 


14 

the board? 

02:57:38 

15 

A. 

Yes, that's one of our strategies. 


16 

Q. 

Was that in this case? 


17 

A. 

Yes. 


18 

Q. 

And did it work? 


19 

A. 

I have no idea. 

02:57:46 

20 

Q. 

And I'm sorry. That's not — let me 


21 

rephrase 

the question. 


22 


Were you able to achieve a campaign where 


23 

you had 

integration of television, radio, print and 


24 

outdoor 

media such that you tried to minimize the 

02:58:00 

25 

period of time where no messages were being given? 


26 

A. 

Yes . 


27 

Q. 

I promised you 3:00. Let me confer with my 


28 

compadre 

here and make sure we have got everything 
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1 

2 

3 

4 

02:58:26 5 

6 
7 


here. 

(Recess taken.) 

BY MR. L'ORANGE: 

Q. Creative rotation is rotating the messages 
that will be on the media? 

A. Yes. 

Q. Did you play any role in that at all? 


8 A. No. 


9 

02:58:34 10 


Q. Who does at Asher? 

A. The account management. 
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11 

12 

13 

14 

02:58:52 15 
16 

17 

18 
19 

02:59:06 20 
21 
22 

23 

24 

02:59:12 25 
26 

27 

28 


Q. Okay. So for instance, while you may 
divine a strategy that says we will have three spots 
during a particular week attached to a particular 
program, someone else decides, within Asher decides 
what the message will be, that's attached to that 
particular program? 

A. I would be asked to recommend how many 
executions get rotated within that particular week 
based on operating point levels. But what the 
commercials are, which executions, I am not, I'm not 
involved in. 

Q. Okay. But that is something that Asher 

does? 

A. Yes. 

Q. Not Western Initiative? 

A. Oh, yeah, absolutely, Asher. 

Q. Okay. All right. Let me just confer for a 
second. 
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03:02:08 


1 

2 

3 

4 

5 

6 

7 

8 
9 


(Recess taken.) 

MR. L'ORANGE: All right. Thank you very 
much for your patience, and I appreciate your coming 
by. 

MR. VANDERET: Can she sign under penalty 
of perjury and the original will be sent to me? 

MR. L'ORANGE: Sure, sure. We will put 
that on the record, that it has been stipulated that 
the original will be directed to Mr. Vanderet and 
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03:02:26 10 
11 
12 

13 

14 

03:02:44 15 
16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


the witness will review it and sign it under penalty 
of perjury. 

Will you return the original back to me? 

MR. VANDERET: Yes, I shall. 

MR. L'ORANGE: And I will hold on to it 
until we lodge it with the court. 

(WHEREUPON, AT 3:02 P.M., THE 
DEPOSITION OF LEAH MITCHELL WAS 
ADJOURNED.) 
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1 DECLARATION 

2 

3 

4 I hereby declare I am the deponent in the 

5 within matter; that I have read the foregoing 

6 deposition and know the contents thereof, and I 

7 declare that the same is true of my knowledge except 


http://legacy.library.ucsf.£dy/tE€l/zrinG5a00/pdfidustrydocuments.ucsf.edu/docs/kqhd0001 



as to the matters which are therein stated upon my 


9 information or belief, and as to those matters, I 

10 believe it to be true. 

11 I declare under the penalties of perjury of 

12 the State of California that the foregoing is true 

13 and correct. 

14 Executed on the _ day of 

15 _, 2000, at 

16 _, California. 

17 

18 

19 

20 

21 - 

22 WITNESS 

23 

24 

25 

26 

27 

28 
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1 STATE OF CALIFORNIA ) 

2 ss: 

3 COUNTY OF LOS ANGELES ) 

4 

5 I, DONNIE A. STICKLEY, C.S.R. No. 9510, do 

6 hereby certify: 
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7 That the foregoing deposition was taken before 

8 me at the time and place therein set forth, at which 

9 time the witness was put under oath by me; 

10 That the testimony of the witness and all 

11 objections made at the time of the examination were 

12 recorded stenographically by me, were thereafter 

13 transcribed under my direction and supervision and 

14 that the foregoing is a true record of same. 

15 I further certify that I am neither counsel for 

16 nor related to any party to said action, nor in any 

17 way interested in the outcome thereof. 

18 IN WITNESS WHEREOF, I have subscribed my name 

19 this day of , 2000. 

20 
21 

22 _ 

23 DONNIE A. STICKLEY, C.S.R. No. 9510 

24 

25 

26 

27 

28 
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